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SUBJECT: Issues and Decison Memorandum for the Less- Than-Fair-Vadue

Investigation of Magnesum Metd from the Peopl€ s Republic of China

SUMMARY

We have analyzed the case and rebuttal briefs of interested parties in the antidumping duty
investigation of magnesum meta from the People’ s Republic of China (“PRC”). The period of
investigation covers July 1, 2003, through December 31, 2003. Asaresult of our analyss, we have
made changes, including corrections of certain inadvertent programming and clerica errors, in the
margin caculaions. We recommend that you approve the posgitions that we have developed in the
“Discussion of the Issues’ section of this memorandum. Below isthe complete list of the issues for
which we received comments and rebuttal comments by parties:
| ssues with Respect to RSM
Comment 1. TAI Verification Falure

Date of Sdle

TAI'sLack of Preparation

Location of the Accounting Documents and Site Sdlection for Verification

Sdes-Trace Documentation
Brokerage Expenses Incurred in the United States
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Warehousing and Freight Expenses Incurred in the United States
Indirect Sdlling Expenses

Comment 2:
Comment 3:
Comment 4:

Application of Adverse Facts Available
Separate Rate for Jangsu Metds
L abor-Rate Factor at Bada Magnesium

General Issues

Comment 5:  Critica Circumstances

Comment 6:  Exporter-Producer Combination Rates

Surrogate Values

Comment 7:  Time Period for the Vduation of Pure Magnesum

Comment 8 Vduation of Pure Magnesum

Comment 9:  Surrogate Vdue for Dolomite

Comment 10:  Ferrosilicon, No. 2 Fux, Fluorite Powder, Magnesium and Barium Chlorides,
Bituminous Cod

Comment 11: Electricity and Chemicas/Gases

Comment 12  Use of Zinc Financid Statements Ingtead of Aluminum for Determination of the
Overhead Retios

Comment 13:  Particle-board Pallets, Profit, and Marine Insurance

| ssueswith Respect to Tianjin

Comment 14:
Comment 15:
Comment 16:
Comment 17:

Abbreviations

Vduation of Pure Magnesium for Yinguang
Yinguang's Consumption Rete for Dolomite
Supplier Digance for Yangyu

Vduation of Pure Magnesum for Guali

We have used the following abbreviations in this Issues and Decison Memorandum:

Act
AFA
CBP
CEP
CIT

Tariff Act of 1930, as amended
Adverse Facts Avallable

U.S. Customs and Border Protection
Constructed Export Price

Court of Internationd Trade
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Department Department of Commerce

HTS Harmonized Tariff Schedule

POI Period of Investigation

PRC People€' s Republic of China

SG&A Sdling, Generd, and Adminigrative Expenses
LTRV Less Than Far Vaue

NME Non-Market Economy

Interested Parties

Petitioners U.S. Magnesum LLC, United Steelworkers of America, Local 8319 and Glass,
Molders, Pottery, Plastics & Allied Workers International, Loca 374.

Mandatory Respondents

RSM In the preliminary determination we determined that the following companies
were collapsed members of the RSM group of companies for the purposes of
thisinvestigation: Nanjing Yunha Specid Metas Co., Ltd. (“Yunha Specid”),
Nanjing Welbow Metas Co., Ltd. (“Welbow™), Nanjing Y unhai Magnesum
Co., Ltd. (“'Yunha Magnesum”), and Shanxi Wenxi Yunha Metas Co., Ltd.
(“Wenxi Yunhai").t

Jangsu Metds China National Nonferrous Metas I/E Corp. Jangsu Branch. RSM origindly included
Jangsu Metdsin the RSM group of companies for the purposes of obtaining a separate
rate in thisinvestigation. In the preliminary determination, we determined not to
collgpse Jangsu Metas with the members of the RSM group of companies but
determined that Jiangsu Metals was entitled to a separate rate for the purposes of
calculating the antidumping duty margin.*

Tianjin Tianjin Magnesum Internationd Co., Ltd.
Section A Respondent

Guangling Beijing Guangling Jnghua Science & Technology Co., Ltd.

181& Memorandum to Laurie Parkhill, Office Director, ChinagNME Group, through Robert Bolling, Program Manager,
from Laurel LaCivita, Senior Case Analyst and Lilit Astvatsatrian, Case Analyst, Magnesium Metal from the People's
Republic of China: Separate Rates Memorandum (“ Separate Rates Memorandum”), dated September 24, 2004.
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BACKGROUND
The Department published its preliminary determination of salesat LTFV on October 4, 2004.

See Prdiminary Determination of Sades a Less Than Fair VAue. Magnesum Metd from the Peopl€'s

Republic of China, 69 FR 59187 (October 4, 2004) (“Prdiminary Determinaion’). The Depatment

conducted verification of RSV and Tianjin in both the PRC and the United States, where gpplicable.
On November 22, 2004, the Petitioners, the RSM companies, and Tianjin submitted surrogate-value
information and on December 2, 2004, parties submitted rebuttals to those surrogate-value
submissions. On December 28, 2004, the Petitioners submitted an alegation of critical circumstances
in accordance with section 733(e)(1) of the Act and 19 CFR 351.206(c)(1). On January 4, 2005, the
Petitioners, RSM, and Tianjin submitted case briefs. On January 10, 2005, al three parties submitted
rebuttal briefs. The sole Section A respondent, Guangling, did not submit case or rebutta briefs. On
January 11, 2005, the Department invited dl parties to comment on the dlegation of critical
circumstances and requested that RSM, Tianjin, and Guangling report their shipments of subject
merchandise to the United States on a monthly basis for the period January 2003 through December
2004. On January 19, 2005, RSM and Tianjin provided the requested information; Guangling did not
respond to the Department’ s request for information. On February 3, 2005, the Department published
its preliminary determination of critica circumstances in which it found that critica circumstances exist
with regard to imports of magnesum meta from the PRC for Tianjin, Guangling, and the PRC-wide

entity. See Affirmative Prdiminary Determination of Critical Circumdtances. Magnesum Metd from

the People' s Republic of China, 70 FR 5606 (February 3, 2005) (“Critical Circumstances
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Determination’’). On February 7, 2005, the Petitioners submitted comments on the Department’s

preliminary determination of critica circumstances. None of the respondents provided comments or

rebuttals on the Department’ s preliminary determination of critical circumstances.

CHANGESFROM THE PRELIMINARY DETERMINATION

Based on our andysis of comments received, we have made changesin the margin caculations
for Tianjin. We did not anayze the information provided by RSM because we determined the margin
for RSM based on total AFA. See the “Adverse Facts Available’ section of this notice. For

discussion of the company-specific changes we have made since the Prdiminary Determination to

Tianjin'sfind margin program, see memorandum to the file from Lilit Astvatsatrian, Case Andyd,

through Robert Bolling, Program Manager, Find Analyss Memorandum for the Find Determination of

the Antidumping Duty Investigation of Magnesum Meta from the People' s Republic of China: Tianjin

Magnesum Co., Ltd. (“Tianjin”) (“Tianjin Find Anayss Memorandum”), dated February 16, 2005.

The changes to the margin calculaions are listed below:

. We determined the profit ratios for the Indian surrogate companies as a percentage of the cost
of manufacturing, SG&A, and interest.

. We calculated the surrogate value for the subject merchandise produced by Yinguang Meta
basad on its purchases of pure magnesium from affiliated and unaffiliated suppliers rather than
use surrogate vaues for inputs used to produce the raw magnesium produced and supplied to
Yinguang by Yangyu Magnesum, an affiliated supplier.
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DISCUSSION OF THE ISSUES
| ssues with Respect to RSM
Comment 1. TAI'sVerification Failure

The Petitioners contend that the Department should apply total AFA to the RSM group of
companies because Toyota Tsusho America, Inc. (“TAI”), RSV’ s ffiliated resdler in the United
States, faled verification. The Petitioners contend that TAI failed both to prepare adequately for the
verification and to provide the Department with an adequate understanding of how and where the
company maintainsitsrecords. They contend that TAI failed to support its selection of the purchase-
order date as the appropriate date of sale, to reconcile its sales of subject merchandise to its audited
financid statements, to report dl of its selling expensesin the United States, and to provide supporting
documentation for freight, warehousing, and brokerage expensesincurred in the United States. The
Petitioners contend that TAI failed to report certain sales and provided incorrect and mideading sales
information. Thus, the Petitioners contend, TAI failed to cooperate by not acting to the best of its
ability in thisinvestigation such that the Department was unable to verify TAI’ s reported U.S. sdes.
Consequently, the Petitioners argue, there are no verified U.S. sales data with which to caculate a
dumping margin for RSM.

The Petitioners argue that TAI withheld requested information, Sgnificantly impeded the
investigation, provided unverifiable information and failed to cooperate by not acting to the best of its

ability. The Petitioners cite Fujian Mach. and Equip. Imp. & Exp. Corp. v. United States, 276 F.

Supp. 2d 1371, 1376 (CIT 2003), where the CIT explained that, “{ b} ecause an accurate
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determination of U.S. sdlesis criticd to the caculation of dumping margins, the discrepanciesinthe. . .
sdes records condtitute substantid evidence that FMEC failed verification, particularly when taken with
the remaining deficiencies that are equaly serious” Accordingly, the Petitioners argue, the Department
should apply AFA pursuant to sections 776(a) and 776(b) of the Act.
Date of Sale

The Petitioners argue that RSM used the purchase-order date as the date of sale for reporting
its sdles to the United States ingppropriately and thus failed to report the gppropriate universe of saes
for the Department to examinein itsinvestigation. The Petitioners contend that the Department’s
regulations establish the authority for determining the date of sde, stating, “{ a} bsent satisfactory
evidence that the terms of sde were findly established on a different date, the Department will presume
thet the date of sale isthe date of invoice.”

The Petitioners argue that RSM provided no satisfactory evidence to support its clam that the
purchase-order date is the correct date of sale and that record evidence establishes that RSM should
have reported salesin the United States based on the invoice date of TAI and not the purchase-order
date. Additiondly, the Petitioners contend that the terms of certain sales changed after the purchase-
order date with respect to at least two saes and that the Department stated in its verification report that
handwritten notes on the invoice indicate that adjustments were made to the price and quantity of the
sde. The Petitioners dlege that RSM sdlected a date-of-sale methodology based on purchase-order
date in order to exclude unfavorable U.S. sales. Consequently, the Petitioners contend, TAI' s entire

U.S. sdlesdatabaseis flawed and unverifiable,
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The Petitioners contend further that the Department found a number of verification failures
during the course of its sales reconciliation and completeness tests concerning TAI's sdeswhich
indicate that TAI’s purchase-order date is not the gppropriate date of sale. They summarize those
falures asfollows. (1) the Department discovered severa unreported sdes; (2) TAI failed to report
sdesinits U.S. sdes database which TAI had imported and warehoused pursuant to a purchase order
confirmed during the POI for one customer but ultimately sold to a second customer whose purchase
order preceded the POI; (3) TAI failed to provide a purchase order for some saes for which the
purchase order preceded the POI; (4) TAI made shipments after May 2004, the month which TAI
reported that it had made its last shipment pursuant to purchase orders during the POI; (5) TAI
edtablished the date for a purchase order which was confirmed orally and shipped from the PRC during
the POI as January 1, 2004, to exclude it from the investigation. The Petitioners argue that RSMI’s
attempt to report afictitious purchase-order date to remove sales from the Department’ s andysis
warrants the impogtion of tota AFA.

RSM contends that the Department raised the issue of the date of sdein the U.S. market inits
verification ingppropriately despite the fact that TAI submitted separate U.S. sales databases reflecting
sales based on purchase orders during the POI and invoice dates during the POI.

RSM arguesthat TAI and its customers findize the terms of salein the purchase order, such
that the priceis set and does not change. RSM contends that, because TAI supplies its customers

annua production requirements, the quantity is also set at the time of the purchase order.
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Consequently, RSM argues, TAI and its customers believe that the purchase order represents an
enforceable contract between the two parties.

RSM contends that the Department has accepted the date of purchase order asthe date of sale

for requirements contractsin previous cases. In Fina Determination of Sdesat Less Than Fair Vaue:

Cdlular Mohile Telephones and Subassemblies from Japan, 50 FR 45447 (October 31, 1985) (Hitachi

Comment 1). RSM contends that the Department determined that the requirements contract was a
binding agreement even though the price and quantity were not determined precisely at the time the
contract was executed but only established in the sense that the customer agreed to purchase adl of the

cdlular mobile telephones that it may “require’ for apecified period of time. In Titanium Sponge From

Jaoan: Fnd Reaults of Antidumping Duty Adminidrative Review and Tentative Determination To

Revoke in Part, 54 FR 13403 (April 3, 1989), RSM argues, the Department determined that the
absolute quantity was determined to be fixed and definite in the purchase order/contract because the
contract required the customer to purchase dl that the customer required. RSM adso assertsthat, in

Find Determination of Sdesat Less Than Fair Vaue Polyethylene Retall Carrier Bags From the

People’' s Republic of China, 69 FR 34125 (June 18, 2004), and accompanying Issues and Decision

Memorandum at Comment 2, the Department determined that the materia terms of sale were st and
binding at the date of contract even though no minimum quantity was established because contract
customers agreed to buy al their requirements from the respondent for a fixed period of time.

RSM argues further that TAI’ s later course of conduct confirms that purchase-order date is the

date of sde for purposes of U.S. antidumping law in accordance with Fina Determination of Sdes a
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Less Than Fair Vaue; Polyvinyl Alcohol From Taiwan, 61 FR 14064, 14068 (March 29, 1996)

(“PVA from Taiwan’), Find Determination of Sdes at Lessthan Fair Vaue: Gray Portland Cement

and Clinker from Mexico, 55 FR 29244 (July 18, 1990), and Find Determination of Sdesat Less

Than Fair Vaue: Certain Forged Sted Crankshafts From the Federd Republic of Germany, 52 FR

28175 (July 28, 1987) (“Crankshafts’), each case, RSM contends, supports the premise that aparty’s
later course of action provided evidence that an earlier document, such as a purchase order or |etter
agreement, represents a binding agreement.

Thus, RSM contends, the following facts indicate that its purchase-order date represents the

date of sdle in accordance with PVA from Taiwant (1) pages 24 and 25 of RSM’s August 19, 2004,

submission explain that production begins after the purchase order is signed; (2) TAI shipped pursuant
to purchase orders/agreements/contracts; (3) TAI and its customers had no disputes concerning the
quantities shipped pursuant to purchase orders; (4) there were no further negotiations concerning the
terms of the purchase orders because TAI shipped pursuant to, and in compliance with, the agreed-
upon termsin the purchase orders.

RSM argues further that statements on TAI's purchase orders that indicate that it will terminate
shipments upon the filing of an antidumping petition do not affect the dete of sde. RSV contends that
the terms of sale were fixed and binding on the parties at the time of the purchase order and no longer
subject to control of the parties, such that purchase order isthe date of sale to usein accordance with,

among others, Find Determination of Sdes at Less Than Fair Vaue: Polyethylene Retail Carrier Bags

From Thailand, 69 FR 34122 (June 18, 2004) (“Retall Carrier Bags”), and accompanying Issues and
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Decison Memorandum at Comment 2. RSM argues that, because PVA from Taiwan held that “the

Department has awell-established and long-standing practice thet a sale is completed within the
meaning of the Act when the essentid terms; i.e., usualy price and quantity, are definite and firm” as
recently as 2004, it is il the law.

RSM contends that pages 5 and 6 of the memorandum to the file from Laurd LaCivita, Senior
Case Anay4, and Michadl Holton, Case Anays, through Robert Bolling, Program Manager,

Verification of Sales Reported by Toyota Tsusho America, Inc. in the Antidumping Duty [nvestigation

of Magnesum Metd from the People' s Republic of China, dated December 28, 2004 (*TAI

Verification Report”) indicate erroneoudy that TAI's shipments during the POl were less than the

amounts indicated on the purchase orders. RSM contends that the filing of the antidumping petition led
to the termination of the purchase orders and al subsequent shipments without affecting the date of sde.
Thus, RSM contends, POI shipments based on pre-POI purchase orders should not be expected to

match POI purchase-order quantities. Findly, RSM argues, asin PVA from Taiwan, the ddlivery

schedule is not amaterid term of sde that affects the date of sale for purposes of the antidumping law.
RSM arguesthat TAI’s books and records support the purchase-order date as the date of sale
even though the financial statements are based on the quantity and value of saes pursuant to invoice
date. RSM contends that the fact that the audited financid statements are derived from the quantity and
vaue of sales based on invoice date does not mean that the date of shipment isthe date of sde for
purposes of U.S. antidumping law. RSM contends that the law specifies that the date of sdeis the date

on which price and quantity are fixed and no longer subject to change. Thus, according to RSM, the
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datutory “date of sal€’ may differ from a company’s norma accounting practices as explained in PVA
from Taiwan at 14068, in which the Department stated that the “{ p} urchase order setsthe date of sde
for U.S. antidumping law purposes. It does not matter how the respondent treats the sdes, e.g., inits
books.” RSM contends that TAI reported al of its sales based on the purchase-order date as the date
of sale properly.

RSM dso contends that cancelled sales and sales outside the POI should not be subject to the
Department’ s reporting requirements. Thus, RSM argues, TAI should not have reported the sales to

which the Department refers on page 10 of its TAI Verification Report which had been imported and

warehoused pursuant to one purchase order confirmed during the POI and subsequently sold to a
second customer whose purchase order preceded the POl. RSM contends that the first referenced
sale was cancelled and that the second sale should not have been reported because the purchase order
antedated the POI. RSM contends further that it reported a separate U.S. sales database based on
invoice date as the date of sale which accounts for al shipments during the POl. RSM asserts that,
because the purchase-order date is the date of sae, the U.S. sales database by purchase-order date, as
reported, includes al appropriate sales of subject merchandise covered by the Department’s
invedtigation.

RSM arguesthat it has no obligation to report the sale described on page 1 of the

Department’s TAI Verification Report for which the date of purchase order was January 1, 2004,

because that date is outside the POI. RSM contends that the January 2004 purchase order was

confirmed ordly prior to January 1, 2004, and thus the date of the purchase order isthe date of the
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written confirmation of the purchase order from an unaffiliated U.S. customer to TAI. Further, RSM
contends, shipment from RSM to TAI is TAI's product because TAI continues to hold legd title. RSM
assarts that shipment from RSM to TA isirrelevant to the determination of the date of sde.

RSM dso argues that the price of the merchandise on this purchase order is higher than the
other prices reported during the POI. Asaresult, RSM argues, it would have beento TAI's
advantage, asfar as alower dumping margin, to report thissade. Consequently, RSM argues, TAI's
treestment of this sde leads to an overstatement of the dumping margin and indicates that no adverse

inference is warranted in accordance with Find Determination of Sdesat Less Than Fair Vdue: Ol

Country Tubular Goods from Audtria, 60 FR 33551, 33553 (June 28, 1995), and Find Determination

of Sdesat Less Than Fair Vaue  Dynamic Random Access Memory Semiconductors of One Megabit

and Above (“DRAMS") From Taiwan, 64 FR 56308, 56316 (October 19, 1999), and accompanying

Issues and Decison Memorandum at Comment 7, in which the Department did not make adverse
inferences againgt the respondent when the omission of unreported sales was adverse to the
respondent’ s interests.

RSM states that the Department’s TAI Verification Report indicates that TAI could not locate

the purchase orders for certain saes made in the first month of the POI, July 2003, but reported them in
the U.S. database based on purchase-order date as an exercise of caution. Thus, RSM contends, TAI
is being over-inclusve. RSM claimsthat the U.S. sales database based on the purchase-order date
indicates that these sales were made at prices lower than other sales during the POI and therefore

increased the margin so that adverse inferences are not warranted.
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RSM dso contends that the lead time between purchase order and invoice is two months so
that these arguably lower-priced U.S. sdles could be excluded from TAI’s U.S. sales database because
the date of purchase order islikely to have been prior to the POl. RSM contends that omitting these
sdes would reduce the dumping margin.
Although the Petitioners agree that the date of saleis established when price and quantity are
fixed, they respond that record evidence does not support RSM’s claim that TAI' sterms of sdesare

fixed at the purchase-order date, citing the Department’s TAI Verification Report which states that

“TAI usesthe date of shipment, rather than the date of purchase order, as the date of sale within the
norma course of business” The Petitioners argue that RSM’ s response to this statement was to
explain that it was uncertain as to the support for this statement and to argue that the purchase order
setsthe date of sdlefor U.S. antidumping law purposes.

In PVA from Taiwan, the Petitioners argue, the Department determined that purchase-order

date was the appropriate date of sae based on a binding agreement of either an express contract
signed by both parties or acourse of conduct which evidenced that there was a meeting of the minds as
to the essentia terms, the price, and the quantity because neither price nor quantity were dtered in the
course of performance.

The Petitioners argue that the facts of this case establish that the terms of TAI's salesare not set
until either shipment date or invoice date. The Petitioners argue that, according to the Department’s

TAI Veification Report, TAl explained that ether the customer or TAI can change the quantity on

these blanket purchase-order dates a any time as, for example, when it opped shipping magnesium
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from the PRC when the antidumping duty petition wasfiled. The Petitioners contend that some of the
purchase orders covered by the investigation include such language and others do not, athough TAI
stopped dAl shipments of magnesium when the investigation began. For example, the Petitioners explain,
the purchase order for one of the Department’ s pre-selected sales for examination at the TAI
verification does not indicate that TAI would discontinue shipments upon the filing of adumping petition
so that, if TAI believed that the purchase order was a binding agreement, it would have honored its
commitments by shipping the full amount of magnesium covered by the purchase order. Thus, the
Petitioners conclude, TAI' sdecison to cancd dl future shipments to its customers unilaterally indicates
that TAI believed the purchase order for that pre-selected sale (and al other purchase orders) was not
abinding commitment.

The Petitioners argue that RSM’ s position on purchase-order date is contradicted further by an
another purchase order where proprietary language on the purchase order establishes that the terms of
sde were not established until TAI's shipment date which, as discussed previoudy, corresponds closdy
with invoice date.

RSM responds that the Petitioners argument that TAI used the wrong date of sale based on

the statements on page 9 of the Department’s TAI Verification Report is erroneous. RSM contends

that the discussion of these invoices has nothing to do with the sde of subject merchandiseto TAI's
unaffiliated U.S. customers but rather concerns TAI' s cost-andysis documents with respect to TAI's
purchase of magnesum meta from its affiliate in Jgpan, not invoices to its unaffiliated U.S. customers.

RSM argues that statements in the Department’s TAI Verification Report are not inconsstent with this
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andyss. RSM contends further that the price and quantity on ether of these invoices did not change
between the purchase-order date and the invoice date. Thus, RSM emphasizes, the note on the invoice
does not refer to an adjustment of price or quantity to the unaffiliated customer. Finaly, RSM contends
that the purchase-order dates for the two sales at issue are January 1, 2004, and February 20, 2004,
respectively, both of which are outside the POI. Consequently, RSM argues, these invoices are
irrdlevant to the investigation.

RSM dso disagrees with the Petitioners alegation that the January 1, 2004, purchase order is
fictitious and clams that the Petitioners provided no evidence to support their clam. RSM contends
that the Department must base its determinations on substantial evidence in accordance with law, not
speculation or innuendo.

Department’s Position: We have determined that RSM failed to subgtantiate its claims that the
purchase-order date represents the date of sale for the purpose of thisinvestigation. Asa
consequence, RSM did not report the appropriate universe of sales and the Department cannot
caculate amargin in accordance with section 731 of the Act.

Section 351.401(1) of the Department’ s regul ations establishes the Department’ s authority for
determining the date of sde, gating, “{i} n identifying the date of sde of the subject merchandise or
foreign like product, the Secretary normaly will use the date of invoice, as recorded in the exporter or
producer’ s records kept in the ordinary course of business. However, the Secretary may use a date
other than the date of invoice if the Secretary is satisfied that a different date better reflects the date on

which the exporter or producer establishes the materia terms of sde” In adiscusson concerning the
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need to establish a uniform date of sdefor dl companies, the preamble to the Department’ s regulations
explans “{a} bsent satisfactory evidence that the terms of sde were findly established on a different

date, the Department will presume thet the date of sdeisthe date of invoice” See Antidumping Duties;

Countervailing Duties, Find Rule, 62 FR 27296 (May 19, 1997) at 27349. Asaresult, the

Department’ s regulations establish invoice date as the date of sale unless the exporter or producer can
demondtrate to the Department’ s satisfaction that a different date better reflects the date on which the
exporter or producer established the materid terms of sde. Thus, the respondents in an antidumping
proceeding bear the burden of demongtrating to the Department’ s satisfaction that any date other than
the invoice date is the appropriate date of sae for the purposes of the proceeding.

As described in greater detail below, RSM has described TAI’ s date of sde varioudy as the
invoice date from RSM to TAI and purchase-order date. We were unable to verify that purchase-
order date was the date of sale (i.e., the date on which the terms of sde became fixed). In fact, we
found the company’ s record-keeping to be incomplete and unreliable, not just with respect to date of
sde but with respect to many other claimed adjustments.

RSM first reported TAI' s purchase-order date as the date of salein the United States. See
RSM’ s June 3, 2004, Section A questionnaire response (“AQR”) at 13 and its June 21, 2004, Section
C questionnaire response (“CQR”) at 13. Inits supplementa questionnaire response, RSM clarified
that the date of sdeit reported originaly was the date of the purchase order issued to TAI by its

customers. See RSM’s August 20, 2004, supplemental Section A-E questionnaire response
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(“SAEQR”) a 32. In addition, in that response, RSM explained that it now considered its U.S. sales,
which it had reported origindly as CEP sdles, asEP sdes. See RSM's SAEQR at 5.

Then RSM explained that, because the relevant universe of sales changed from TAI'ssdesto
itsfirst unaffiliated customer in the United Statesto RSM’ s sdlesto TAI, the date of sde dso changed
from purchase-order date to invoice date because the price and quantity of RSM’ s sales were not
findized until theinvoice date. See SAEQR at 32. Also, in that response, RSM claimed that TAI's
invoice date was the date of sdefor TAI’ssalesto its affiliated U.S. further manufacturer because the
terms of sde were not findized until TAI invoiced its cusomer. See SAEQR at 32. After this
explanation, the Department requested that TAI reviseits U.S. sales database to report dl of RSM’s
sdesthrough TAI based on invoice date as the date of sdle. See the Department’ s second
supplementa questionnaire of September 2, 2004, at 3.

In the Preliminary Determination, the Department stated:

After examining the sales documentation placed on the record by the mandatory
respondents, we preiminarily determine that date of purchase order is the most
gppropriate date of sdefor RSV and Tianjin. In their submissons, RSM and Tianjin
stated that they establish the date of sale on their purchase-order date because dl of
their salesterms are finalized by the purchase-order date. Additionaly, RSM and
Tianjin provided no evidence to suggest that their sdes terms changed after the
purchase order was established. Based on record evidence, we have determined that
RSM’s and Tianjin's sdes terms did not change after the purchase-order date, and thus
we have used purchase-order date as the date of sde for the preliminary determination
for RSM and Tianjin.

The Department intends to examine the date-of-sde issue at verification thoroughly and

may reconsder its postion for the final determination based on the results of
veification.
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See Prdiminary Determinetion at 59195.

Thus, the Department provided RSM ample natification that the date of sale would be the
subject of close examination at verification.

The evidence TAI presented during the course of the Department’ s verification did not support
the company’ s clam in the SAEQR that the date of purchase order isthe date of sale for the purposes
of this antidumping duty investigation. First, TAlI company officias contradicted the SAEQR and
explained a verification that the company regards date of shipment as the date of sde in the norma

course of busness. See TAI Veification Report at 1 and 6. Second, TAI demonstrated that, in

contrast to many companies which regard purchase-order date as the date of sde, it does not keep
complete and comprehensive records of its purchase orders againgt which to measure order

confirmations, production, inventory, and shipments. See TAI Verification Report at 9. Rather, TAI

stated specificaly that it does not keep track of its shipments of subject merchandise by purchase-order
number, explaining that, “if there was a dispute concerning the quantity shipped, it would then have to

tdly its shipments to determineif it had fulfilled a purchase order.” See TAI Veification Report at 10.

TAI explained that, in order to select the universe of salesfor the U.S. sales purchase-order database,

firg it reconciled dl of itsinvoices to imports of subject merchandise that entered the United States

from July 2003 to the present. See TAI Veification Report a 9. Therein the Department explained
TAI’sdescription that it:
...reconciled its invoices to imports, added the purchase order date, purchase order

price and quantity, and the sdles price. TAI stated that it submitted thislist to RSM,
and to its customers to verify the accuracy of the price and quantity of these sales.
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Then TAI sorted the list by the purchase order date and reported al shipment whose
purchase order date fell within the POI. In addition, TAI reconciled al container
numbers, bundles and mill certificatesto its saes.
Asaresult, in order to prepare the U.S. sales database based on purchase-order date, TAI
had to first identify the list of shipments during the relevant period and then research the corresponding

purchase-order number and date. See TAI Verification Report at 10. Thus, TAI demondtrated that

purchase-order date is not the governing date of sde it usesin its norma course of business.

Numerous other verification failures with respect to the date of sde indicate that the purchase-
order date is not the date of sle TAI used in its normal course of business and would not be an
gppropriate date of sdefor usein this antidumping duty investigation. First, TAI reported that it had no
purchase orders for a number of July 2003 transactions which it had reported in the U.S. sales

purchase-order database. See TAI Verification Report at 10. TAI explained that, for purposes of the

U.S. sales purchase-order database, it reported a purchase-order date for these sales of August 2003

athough these sdes had been shipped to the customer during the previous month. See TAI Verification

Report a 10. Thus, TAI’sclaim that it did not have purchase orders for a number of sales contradicts
its contention that production cannot begin until it has asgned purchase order and that the lead time
from purchase order through production for shipment to the United States and find shipment to the
customer is a least two months. See TAI Verification Report at 12 and RSM’s SAEQR at 24.
Therefore, the record evidence demondtrates that RSM could not provide support for its clam that al

of its sales were made pursuant to purchase orders.
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Other record evidence indicates that the purchase-order date does not necessarily represent
the date of sale snce RSM demondtrated that TAI has the ability to change customer, price, and
quantity until the time of shipment from the U.S. warehouse, indicating that the terms of sde are not
fixed or binding until shipment. For example, RSM reported that TAI diverted a number of saes of
merchandise which were imported under one purchase order to a second customer whose purchase

order preceded the POI. See TAI Verification Report at 10 and verification exhibits 4A and 4K. Asa

result, RSM did not report the sale to the second customer in its U.S. sales purchase-order database.
RSM damsthat the first sde was cancdled dthough TAI did not present any explanation, information,

or evidence a verification indicating that it had cancelled thefirst sde. See the RSM companies and

Tianjin's case brief a 9 and TAI Veification Report at 10. By importing merchandise under the
purchase order of one customer and placing it in that customer’ s dedicated warehouse and then
shipping it to a second customer priced in conformity with the terms of sde of the second customer’s
purchase order, RSM demonstrated that the first purchase order did not govern the date of sde of the
merchandise. Moreover, TAI provided this merchandise to the second customer to replace a shipment
from another supplier so that the second shipment was not made for the purpose of filling the second
customer’ s purchase order but in addition to it. Thus, RSM demonstrated that the second customer’s
purchase order did not govern the date of sale of merchandise ether.

Furthermore, TAI's sdes ledger and inventory reconciliations demonstrate thet it changed
customers, sales, and quantities up to the date of shipment. For example, verification exhibit 4K

provides TAI’ s customer-specific inventory reconciliation worksheet which records the sdesto the first
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customer in conformity with the terms of the first customer’s purchase order. See verification exhibit

4K. At verification, TAI explained that it made the salesto a different customer. See TAI Veificaion

Report a 10. In contrast, TAI's sdles ledger reflects the revised invoice price and quantity for the
same invoice numbers, showing that they were actudly made to the second customer at the second
customer’ s purchase-order price. See verification exhibit 4A.

The unreliability of TAI's cdlams with respect to date of sde (and the materidity of that
unreliability to the Department’ s fundamenta andysis) is evident in ancther sample sde examined at
verification. Inthat case, TAI claimed that the date of sde fell outsde the POI and offered a purchase

order dated January 1, 2004. See TAI Veification Report at 10 and verification exhibits 4A, 4B, 4C,

4E, 4F, 4G, 4H, and 41. Evidence the Department examined showed that the date of shipment was
severa weeks later, contradicting TAI's claim that it requires severd months' lead time to ship materids

to U.S. customers after receiving apurchase order. See TAI Verification Report a 12 and verification

exhibit 4K. When pressed, company officids admitted that “there may have been a verba negotiation
and purchase order prior to January 2004, so that the shipment was on the water by the time the

purchase order wasfindly sgned.” See TAI Veification Report at 12 and verification exhibits 4H and

4K. This demongrates not only the unreliability of TAI's reported date of sde but dso the likelihood
that the universe of sdles RSM reported included some outside the POI.

Although TAI dso provided a sdes database usng invoice date as the date of sde, this
database proved unreliable and inaccurate aswell. We requested and TAI provided aU.S. sdes

database based on the invoice date of its sdles to the United States. We compared the information
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provided in the invoice date database with the sales information provided in verification exhibit 4A,
which isasdes ledger for the POI, and TAI’ s reconciliation of those sales to purchase orders signed
during or prior to the POI. See Memorandum to the File from Laurd LaCivita, Senior Case Andy4,

through Robert Bolling, Program Manager, Magnesum Metd from the People' s Republic of China

Fina Analyss Memorandum for RSM and China Nationa Nonferrous Metals I/E Corp. Jangsu

Branch, dated February 16, 2005 (“RSM Find Anayss Memorandum”). We found that a number of

transactions in that database were not recorded in the sales ledger in verification exhibit 4A. See RSM

Find Andyss Memorandum. We dso identified a number of invoices that were recorded in the sales

ledger but not reported in RSM’s U.S. salesinvoice database. See RSM Find Andyss

Memorandum. Among them were the transactions pursuant to the sdes that RSV imported on behaf
of one customer but diverted to a second customer. Although RSM has maintained that it reported
these sdesinits U.S. salesinvoice database, thisisnot in fact true. See the RSM companies and
Tianjin's case brief at 8 and RSM’ s September 14, 2004, and second supplementa questionnaire
response at exhibit 1. Therefore, because we could not reconcile the sales RSM reported in the U.S.
sdes invoice database with the sdles ledger RSM/TAI provided at verification, we determine that the
U.S. sdesinvoice database is dso not usable for the purpose of caculating the dumping margin for this
invedtigation.
Completeness of Sales Reporting

The Petitioners aso contend that TA failed to reconcileits U.S. sales and failed the

Department’ s completeness test at verification. Asaresult, the Petitioners argue, the Department has
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no verified U.S. sdesto use in the margin caculation. The Petitioners contend that TAI failed to report
certain sdles and provided incorrect and mideading salesinformation. The Petitioners dlege that,
athough TAI provided areconciliation of its 2003 sdes, it did not attempt to reconcile its 2004 sdes
despite clear ingtructions in the Department’ s verification outline to reconcile the tota reported U.S.
sdesto sdesjournds, summary entriesin the general ledger based on salesjournds, and the financid
gsatements for the POI. Because TAI received the verification outline three weeks prior to the
beginning of verification, the Petitioners contend, TAI’ s ddlay in providing this information significantly

impeded the Department’ s verification, citing Find Determination of Sdlesat Less Than Fair Vaue:

Hand Trucks and Certain Parts Thereof from the Peopl€ s Republic of China, 69 FR 60980, 60983-

84 (October 14, 2004), in which the Department determined that the respondent’ s unpreparedness
sgnificantly impeded the verification process. Further, the Petitioners contend that, in Fina

Determination of Sdes a Less Than Fair Vdue: Wooden Bedroom Furniture From the Peopl€' s

Republic of China, 69 FR 67313 (November 17, 2004), and accompanying Issues and Decision

Memorandum a Comment 4, the Department states explicitly that “sales reconciliation is required of
respondents to determine whether they have reported al appropriate sdes’ and serves asa“ sarting
point” for the Department &t verification. Thus, the Petitioners argue, the Department has determined in
previous cases that falure to provide atimely and complete reconciliation of reported U.S. sdes
condtitutes sufficient grounds, on its own, to resort to tota AFA.

RSM contends that TAI reported the date of sale correctly and provided a viable and verifiable

guestionnaire response. RSM aso arguesthat TAI provided and the Department accepted a
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reconciliation for 2003 and 2004 in contrast to the Petitioners dlegations. RSM claims further that the

Department’s TAI Verification Report at page 8 states that it “identified al sdles. . . during the POI.”

Department’s Position: Although TAI did not provide areconciliation of its 2004 sdes prior to
verificaion, it reconciled its tota and quantity and value of saesfor 2003 and 2004 at verification

based on TAI’ s assumptions that the date of purchase order was the date of sale. See TAI Veification

Report at 7-10. In addition, the Department conducted a number of standard completeness tests at
verification and did not find any mgjor errors or discrepancies with respect to the sales reconciliation,
again based on TAI’ s assumptions that the date of purchase order was the date of sde. See TAI

Veificaion Report at 1-2 and 7-10.

Because of theinability of TAI to subgtantiate its date-of-sde claims, however, we cannot be
sure of what condtitutes the actua universe of sales during the POI. Consequently, athough TAI may
have been able to reconcile its purchase-order-based U.S. sdes database to its salesjournas and
financial statements, the sales database itsdlf is unreliable as discussed above. In fact, the results of the
Department’ s “ completeness’ examination at verification demondrated that the date of sde RSM
reported was not accurate and that it should have reported U.S. sales based on invoice date.

At verification, TAI provided a reconciliation worksheet which appeared to provide a complete
ligting of TAI’s magnesum sales during the POI.  See verification exhibit 4A. At verification, we
identified al of the sales reported in the U.S. sdles purchase-order database in that exhibit. See TAI

Verification Report at 8. Aswe described above, however, a further comparison of that document

with TAI’'s U.S. sdlesinvoice database indicated that TAI reported salesthat were not in TAI’s sdles
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ledger and that TAI’s reconciliation worksheet included sales that it had included inits U.S. sdes
invoice database despite clams to the contrary. Asaresult, we find that neither RSM’ s purchase-
order database nor itsinvoice database is reliable for purposes of caculating amargin for the fina
determination.
TAIl’s Lack of Preparation

The Petitioners agree with the Department’ s statements on page 8 of the TAI Veification

Report that TAI'slack of preparedness was highly unusud and that TAI’s counsd was experienced
and understood well the requirements of verification. The Petitioners argue further that TAI had ample
time to prepare for verification since the Department issued the verification outline three weeks rather
than the (one week prior) to the beginning of verification.

The Petitioners argue that TAI’ sfailure to prepare adequatdly for verification does not indicate
that the respondent was willing but unable to meet the Department’ s requests for information. Rather,
the Petitioners argue, the record evidence demongtrates that TAI failed to cooperate by not acting to
the best of its ability. The Petitioners contend further that the record evidence demondtrates that TAI
impeded the Department’ s investigation by withholding necessary and requested information and by

providing unverifigble information, citing to the CIT sdecision in Acciai Specidi Terni SPA. v. United

States, 142 R. Supp. 2d 969, 989 (CIT 2001), in which it ruled that “{ t} he requirement that
Commerce find the respondent did not comply ‘to the best of its ability’ at least implies aduty on the

respondent to make its response reasonably accurate. Where the relevant information was available to
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the respondent, its failure to use the information and accurately report the data requested by Commerce
is evidence of itsfailure to meet the standard.”

RSM contends that it was fully cooperative with the Department and did dl it could to induce
cooperation from TAI such as offering the assstance of RSM legd counsd well in advance of
verification, which TAI declined. RSM contends that it has no direct ties, such as direct ownership, to
TAI to compd TAI to participate fully in the investigation. Further, RSM asserts, TAI has since exited
the magnesium meta business and isno longer an RSM customer.

RSM contends thet its Section A response discussesits relationships with TAI. 1t dso
contends that the Petitioners June 25, 2004, submission asserts that “affiliation between dl of the RSM
companies and TAI has not been established with the submission of the Section A response” Thus,
RSM argues, the Petitioners have acknowledge that the relationship did not amount to affiliation or
control. RSM contends that the indirect ownership relationship between RSM and TAI was so tenuous
that RSV could not compe TAI to do anything with respect to participation in this investigation.
Department’s Position: TAI’ sfailure to prepare adequately for verification indicates thet the
respondent did not act to the best of its ahility to provide the Department with information that was
within its control. The record indicates that TAI’ s efforts to prepare for verification were wholly
inadequate. Consequently, TAI cannot be characterized as“ willing but unable” to mest the
Department’ s requests for information.

The Department issued the verification outline to RSM three weeks prior to the verification.

Additiondly, the Department postponed the verification to accommodate TAI's claimed need for
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additiond time to prepare for verification. See RSM’ s letter of November 24, 2004, and the

memorandum to the file from Robert Balling, Program Manager, Magnesum Metal from the People's

Republic of China, dated November 24, 2004. RSM now contends that TAI resisted adequate

verification preparation time. See the RSM companies and Tianjin's case brief a 9-11. Thus, RSM
has confirmed the inadequacy of TAI’s preparations for the Department’ s verification.
TAlI'sfalureto prepare for verification impeded the Department’ s efforts to verify the
information reported by the company. For example, TAI did not have sufficient documentation to
support its sdes information for the sales the Department selected prior to verification for close
examination. TAI failed to provide sdesjourna pages showing the selected sale, the accounts
receivable page showing the corresponding sales-journd information, and invoices and records of

payment for actua charges and/or adjustments in its sales-trace packages. See TAI Veification

Report at 14-18 and at Attachment I1. See aso the sdes traces a verification exhibits 6A-6H. Also

TAI’s sdestrace packages did not include any genera or subsidiary ledgers. See TAI Veification

Report at 14. Further, TAI failed to substantiate freight, warehousing, and brokerage expenses

incurred in the United States for sales of subject merchandise. See TAI Veification Report at pages

14-18 and verification exhibits 6A-6H. In addition, TAI did not report price adjustments for sdesto

certain U.S. customears. See TAI Veification Report at 9.

Similarly, a verification, TAI explained “that it did not understand that it would have to prepare
areconciliation from the metals division (section 550) up to the audited financia statements, and that

such atrace required the assistance of their contraller in Kentucky, who was not reedily available on
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December 14, 2004.” See TAIl Veification Report at 8. Y et, as stated previoudy, the Department

provided TAI with a detailed verification outline explaining what would be required with respect to
reconciliation three weeks before verification. TAI was not ready or able, however, to present its sales
reconciliation to the Department until late in the second day of the verification. [bid. Moreover, TAI
faled to provide an accurate description of its corporate structure or to inform the Department where

the documents and personnel required for verification were located. See TAI Verification Report at 3.

TAI failed to describe in its questionnaire responses the existence or role of the nonferrous metas
divison in making sdes of subject merchandise. 1bid. Further, a verification, TAl mis-identified a
number of verification exhibits. For example, TAI identified verification exhibit 3C asa*“ chart of
accounts,” when, in actudity, it presented alist of customer and supplier names. See verification exhibit

3C and the TAI Verification Report a Attachment [I. TAI identified verification exhibit 3D as*monthly

financid statements’ when, in actudity, the documents presented gross sales and profit statements for

the POI. See veification exhibit 3D and the TAI Verification Report at Attachment II. TAI identified

verification exhibit 3E as an * accounts receivable ledger” whereas the documents presented

represented their aging schedule. See verification exhibit 3E and the TAI Verification Report at

Attachment II. TAI identified an exhibit “Magnesium Entries 550 Sdes Ledger July 01/03 - Dec
31/03" when, in actudity, it was aworksheet prepared from information inits sdles ledger. See
verification exhibit 4A. All of thisisindicative of the consderable state of confusion thet characterized

the Department’ s verification of TAL.
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Consequently, the Department lost agreat dedl of time at verification trying to understand the
nature of the information presented rather than examining the information itsdf. The Department lost
additiona time waiting for the company to assemble the requested documents which, contrary to the
self-selected reports TAI provided, reconcile to the audited financia statements. Further, due to these
and other failures documented at verification, TAI deprived the Department of the opportunity to
conduct a reasonable verification of the information RSM provided in its questionnaire responses. For
these reasons, we have determined that TAI impeded the progress of the verification and did not
cooperate to the best of its ability.

Location of the Accounting Documents and Site Selection for Verification

The Petitioners contend that TAI failed to disclose materia facts concerning the location of
accounting documents and personnel prior to the start of verification. For example, the Petitioners
contend, the Department was unaware, until its arrival at verification, that TAI's Southfield, Michigan,
office, which TAI identified as the gppropriate location for verification, was not the office that
maintained and compiled the audited financid statements. Rather, the Petitioners assart, the
Department learned for the first time at verification that most of TAI’s accounting functions were
performed in Georgetown, Kentucky, and that company officias in the Michigan office did not have
access to most of the accounting records required for verification. The Petitioners claim that, if RSM
had advised the Department in advance that the relevant accounting personnd and records were
located in Georgetown, Kentucky, the Department could have selected Georgetown as the site for

verification. Alternatively, the Petitioners argue, TAI could have made the relevant personnd and

Public Document



-31-
documents available in Michigan. The Petitioners argue that, by failing to disclose materid facts which
werein its control, TAI faled to cooperate by not acting to the best of its ability to comply with the
Department’ s request for information.

RSM argues that the Department conducted the verification in Southfield, Michigan, because dll
of the key individuas and originad documents are located there. RSM contends that dl of the pertinent
personnel were present during verification. RSM contends that al of the accounting records are
accessible in Michigan. RSM asserts that the Department had the key documents needed to verify key
terms of the pre-selected sdes. RSM a so contends that during the verification process the Department
requested and received various ledgers.

The Petitioners contend that the record is replete with evidence that TAI withheld requested
information, significantly impeded the investigation, provided unverifiable information, and failed to
cooperate by not acting to the best of its ability. Asaresult, the Petitioners assert, TAI failed the
Department’ s verification. The Petitioners argue further that the joint case brief for the RSV companies
and Tianjin not only failsto rebut these conclusions adequatdly but actudly supports them. For
example, the Petitioners claim, the joint case brief confirms that TAI was well-informed of its duties and
obligations with respect to verification but “TAI was not willing” to prepare adequately, RSM and TAI
are affiliated, and TAI failed to report certain sales based upon itsinaccurate selection of purchase-
order date as the date of sale.

Department’s Position: Contrary to RSM’s claims, dl of the accounting records necessary for a

complete verification were not available in TAI's Southfield, Michigan, office for our verification of
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RSM’sresponses. Our verification report explainsthat TAI's sdes traces did not include any generd

or subsdiary ledgers. See TAI Verification Report at 15. Additionaly, TAI did not provide

gppropriate supporting documentation for most of its sdlestraces. See TAI Veification Report at 14-

18 and verification exhibits 6A-6H. TAI company officias explained that they did not have accessto
al of the accounting information necessary to reconcile TAI's sdes data to the audited financid

gtatements (TAI Verification Report at 3) and that they were unaware that such atrace was required

(TAI Veification Report at 8). Asmentioned previoudy, RSM had the benefit of three weeksto

prepare for verification, including a verification outline that explained precisdy the types of documents
that would be required.

Further, dl of the rdlevant personne were not present a the verification in Southfield, Michigan.
The company officids explained that a reconciliation from the metas divison (section 550) up to the
audited financia statements “required the assstance of their controller in Kentucky, who was not

readily available on December 14, 2004.” See TAIl Veification Report a 8. The verification report

aso shows that the highest ranking company officid with accounting expertise present at verification

hdd thetitle of adminidrative asssant. See TAl Veification Report at Attachment |. Further, the TAI

Verification Report shows that TAI did not have a representative from management present during the

veification. lbid. Thus, given that the company officias present at verification were unable to carry out
the tasks required of a standard verification, we disagree with RSM that al of the relevant personne

were present at the verification.
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Asaresult of TAI'slack of preparedness, the Department was precluded from conducting as
in-depth a verification asisrequired. The Department lost vauable time at verification while TAI
company officids negotiated with their superiors to obtain access to the information required for
verification. Although TAI provided some of the required information in the end, itslack of
preparedness meant that much of thisinformation was provided in rudimentary form. Therefore, we
find that TAI’ sfailure to identify the location of sdes and accounting information adequatdly, or to
gather copies of pertinent documents and personnel at one location, impeded our verification
sgnificantly.

Sales-Trace Documentation

The Petitioners contend that TAI failed to provide proper saes-trace documentation as the
Department requested in its verification outline. According to the Petitioners, TAI failed to provide any
genera ledgers or subsidiary ledgers, negotiation correspondence, customer contracts, order
confirmations, invoices to customers, price ligs, saes-journa pages showing the selected sale, the
accounts receivable page showing the corresponding sales-journd information, and invoices and
records of payment for actua charges and/or adjustments in its sales-trace packages. The Petitioners
argue that TAI was notified appropriately that these records would be necessary for the verification of
the reported U.S. sdles because the Department issued the verification outline three weeks prior to the
verification.

Thus, the Petitioners contend, because TAI was unable to provide the requested information

located in its Georgetown, Kentucky, headquarters and aso withheld information which was within its
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power to provide, TAI failed to cooperate by not acting to the best of its ability to comply with the
Department’ s request for information. The Petitioners contend that, in past cases, the Department has
determined that Smilar gapsin the verification have warranted the applications of AFA, citing Mexican
Cement in which the Department determined that, because it was neither able to trace the total quantity
and value of salesto detailed source documentation nor conduct tests to ensure that al sdleswere
reported properly, it was unable to rely upon that information in the caculation of adumping margin.
Thus, the Petitioners contend, TAI’ s verification failures warrant the application of AFA for dl of the
RSM companies.
Department’s Position: Wefind that TAI failed to provide proper sdes-trace documentation. In our
verification report, we explained that TAI failed to provide any genera ledgers or subsidiary ledgersin

its sles-trace packages. See TAIl Veification Report a 14. In addition, TAI failed to document

brokerage, warehousing, and freight expenses it incurred in the United States. See TAI Veification

Report at 15-18. Further TAI received more than adequate notification of the records we required for
verification because, dthough we usudly issue our outline 7-10 days in advance of our verification, in
thisinstance, we issued the verification outline three full weeks prior to verification in this instance.
Aswe discuss above, upon our arriva a verification, TAI indicated that it did not understand
that it would have to prepare a reconciliation from the metals divison (section 550) up to the audited
financid statements. Further, TAI did not have the gppropriate personnd available at verification. For

example, TAl company officids explained that tracing the company’ s sdes to the audited financia
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gtatements “required the assistance of their controller in Kentucky, who was not readily available’ on
the day of verification. Assuch, we find that TAI did not cooperate to the best of its ability.
Brokerage Expenses Incurred in the United States

The Petitioners assert that TAI failed to report U.S. brokerage fees, that TAI understated
estimated storage feesfor certain transactions, and that TAI aso failed to provide proof of payment for
warehouse entry and withdrawal fees. The Petitioners contend that TAI failed to report miscellaneous
fees, such asformd entry fees, ocean import fees, messenger fees, courier fees, AMS fees, and
document-handling fees for the pre-sdected and on-site selected sales the Department examined at

veaification.

RSM contends that page 1 of the Department’s TAI Verification Report indicates erroneoudy
that TAI failed to report brokerage expensesinits U.S. sdles database. RSM argues that the
Department’s May 6, 2004, questionnaire required only “yes’ or “no” responses with respect to
brokerage and handling expenses. Thus, RSM contends, TAI responded fully to the Department’s
questionnaire and cooperated with its request for information. RSM makes the following clams. (1)
the Department did not request additional information with respect to TAI' s brokerage and handling
expensesin its July 23, 2004, supplementa questionnaire; (2) the Petitioners did not submit any
deficiency comments concerning RSM’ s brokerage and handling expenses; (3) the Department’ s model
NME questionnaire on its web Site, iaita.doc.gov, does not require companies to report brokerage

expensesincurred in the United States.
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RSM contends further that the Department’ s standard NM E norma-value calculations include
the full amount of the SG& A expenses of the surrogate company, including brokerage expenses. Thus,
according to RSM, the Department cannot reduce the respondent’s U.S. price for brokerage expenses
without overgating the dumping margin.

RSM arguesthat any adverse inferences made as aresult of TAI’ sfallure to report brokerage
expenses would be contrary to law. RSM argues that the antidumping statute mandates that an adverse
inference is only permitted if a respondent does not respond to a Department request for information.

RSM datesfurther that, in Olympic Adhesives Inc. v. United States, 899 F. 2d 1565, 1573-74 (Fed.

Cir. 1990) and Usinor Sacilor v. United States, 907 F. Supp. 426, 427 (CIT 1995), the CIT ruled that

the Department has a Satutory “obligation to be precisein its requests, thereby affording companies
adequate notice to defend their interests ... Claims that respondents should have been familiar with the
{ Department’s} procedures’ are unavailing. RSM argues that the CIT mandated further that the
Department may not impose facts available where its * ingtructions were unclear” or where it has not
requested the information at al. Thus, RSM argues, because the Department did not request TAI to
report brokerage expenses in its questionnaire response or request it to gather brokerage expenses for
dl the U.S. sales a verification, it cannot make adverse inferences or impose facts available as aresult
in the margin caculaions for the find determination.

RSM contends further that the Department double-counted TAI’ s brokerage and warehousing

expensesin the Prdiminary Determination because the Department deducted them from the starting

price in addition to making an adjustment for indirect salling expenses which included al of the SG&A
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expenses a TAI rather than the nonferrous divison. Thus, RSM argues, the margin the Department

cdculated for the Prdiminary Determination was overstated.

Department’s Position: Contrary to its assertion, RSM did not respond fully to the Department’s
guestionnaire by responding either “yes’ or “no” to the question therein with respect to brokerage and
handling. Firg, the generd ingtructions for Section C of the questionnaire concerning U.S. salesrequire
companies to identify any market-economy inputs purchased from a market-economy supplier and paid
for in amarket-economy currency during the POI. See May 6, 2004, questionnaire a 15. The
ingructions aso require the respondent to report the price actudly paid for such inputs, to identify the
market-economy country and currency in which the input was paid, to identify whether the price of the
input was based on weight or vaue, to provide dl details of the transaction, including the name of the
supplier, the source country, terms of payment, and any other arrangements made, and to detail the
percentage it purchased from a market-economy country and the percentage it purchased from an
NME suppler. Ibid. Second, the Department’s May 6, 2004, questionnaire includes a data field for
“Other U.S. Transportation Expensg’ in which RSM should have reported additiona expenses not
identified specificdly in the questionnaire response. See May 6, 2004, questionnaire at 17. Thus, the
Department notified RSM that it needed to report any market-economy expensesir incurred in
trangporting the subject merchandise to the United States.

Additionally, we disagree that we double-counted RSM’ s brokerage and warehousing

expensesin the Prdiminary Determination  The issue is moot, however, because we have not

cdculated amargin for RSM for the find determination.
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Warehousing and Freight Expenses Incurred in the United States

The Petitioners assart that TAI failed to document the warehousing and additiona freight
expensesit reported in the U.S. sdles database. The Petitioners contend that each of the pre-selected
and on-site-selected sales the Department examined at verification included undocumented expenses
and fees. For example, the Petitioners report, TAI could not track warehousing fees and freight
expenses to specific shipments and thus provided estimated expenses which did not tie to the pre-
selected sales. The Petitioners alege further that certain documents TAI used as the basis for estimated
freight expenses were dated prior to withdrawa of the merchandise from inventory. The Petitioners
contend that TAI could not substantiate tri-axle (overweight shipping) fees and/or brokerage and
handling fees for certain pre-selected sales. The Petitioners allege that someone dtered a primary
source document provided in one pre-sdected sde, even though TAI could not identify the link
between that document and expenses recorded for the pre-selected sde. Findly, the Petitioners dlege
that TAI falled to subgtantiate the value of its warehousing fee for an on-Ste-selected sde.

RSM contends that TAI did the best that it could to report accurate warehousing and freight
expensesit incurred in the United States for sales of subject merchandise. RSM argues that TAI's
warehouse invoices do not separately identify the type of materia moved or stored in the ordinary
course of business and, thus, it cannot determine such expenses on a sale-specific bass. RSV
contendsthat, at verification, TAI explained its inability to document its expenses for warehouse
overtime, customs spot check, drayage, and tri-axle charges. RSM claimsthat TAI does not enter

these expenses into a single account consistently and, thus, according to RSM, an easy dlocation of
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expenses from a particular account to sales of subject merchandise was not possible. Nevertheless,
RSM maintainsthat TAI records such expenses normaly as cost of sales.

RSM contends that, as reported at verification, TAI closed down its magnesium business after
avery short period. RSM maintainsthat TAI officids explained a verification that the company wasin
the process of moving towards a better accounting system with respect to magnesium saes but had not
yet achieved itsgoa. Consequently, RSM argues, TAI did the best it could to report accurately the
freight and warehousing expensesiit incurred in the United States though acknowledging concern thet it
may have understated such costs. Asaresult, RSM contends, adverse inferences are inappropriate
under the Statute.

RSM contends that the bill of lading changed by a service provider, with corrections, is il
vaid, contrary to the Petitioners claim, since service providers sometimes correct their own
documents.

The Petitioners argue that, despite RSM’ s contention that TAI acted to the best of its ahility in
reporting miscellaneous warehousing and freight cogts, TAI either failed to provide supporting
documentation or provided incomplete documentation and/or provided inaccurate information
concerning these expenses. They allege further that TAI’ s reporting omissions and errors result from an
explicit unwillingness to prepare for verification, as counsd for respondent stated that TAI declined and
“was not willing” to alow more than one or two days of preparation for verification.

Department’s Position: We disagree that TAI acted to the best of its ability to report accurate

warehousing and freight expenses it incurred in the United States for sales of subject merchandise. We
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aso disagree with RSVI’s clam that it isirrdlevant for purposes of this antidumping investigation that
TAI sought to judtify itsinability to document its expenses for warehouse overtime, customs spot check,
drayage, and tri-axle by claiming that it does not enter these expenses consstently into a single account.
The record reflects that TAI made no attempt to provide verifiable information with respect to

warehousing expenses. In our TAI Verification Report, we explain that TAI provided invoices for

warehousing expenses from a given warehouse as an example of charges for these items, but the
warehousing invoices do not identify the type of materia and antedated the withdrawa of the

merchandise from inventory. _See TAI Verification Report at 15. Thus, the information TAI provided

as “an edimate of the gppropriate charges gpplicable to each shipment” did not confirm that the
shipment at issue ever entered the warehouse named on the invoice, included the shipment’s entry or
withdrawa date from the warehouse, or demonstrated that the reported charges were applicable to the
subject merchandise. Therefore, the Department cannot accept thisinvoice, or any single invoice, as
“an estimate of the appropriate charges applicable to each shipment.”

It is the Department’ s long-standing practice to require proof of payment as the stlandard of
verification. Thus, respondents are required to provide al supporting documentation, including
cancelled checks, telegraphic trandfers, or bank statements, showing that they paid reported expenses
asclamed. Respondents are then required to tie the reported information both to the per-unit expenses
recorded in their books and records and to their audited financial statements. In the aternative,
companies may provide some type of average expense. For example, TAI could have provided an

average daily storage rate for each of its suppliers and then gpplied that rate to the number of days for
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which each shipment remained in inventory. There are many other reasonable methods TAI could have
used. For the purposes of this verification, however, TAI did not substantiate its assertions with respect
to warehousing expenses.

We disagree with RSM’ s contention in its case brief that a specific “bill of lading, drafted by a
service provider, with correction, is dill vaid.” First, RSM mis-characterizestheissue. In our TAI

Verification Report, we stated that the service provider had:

whited-out the number of bundles and kilograms on the origind bill of lading
and put in the number of bundles and kilograms appropriate to this shipment.
In addition, it crossed out the container number recorded on the mill certificate
and put in the number of the other container that applied to thisinvoice.

See TAIl Veification Report at 17.

Second, we were aware that these contrived changes were made only because we saw the

same hill of lading in a previous sdestrace. See TAI Veification Report a 17, verification exhibits 6E

and 6F, and the Department’s TAI verification outline of November 23, 2004, at Appendix I. Thus,
our comments in the verification report were directed toward the fact that the handwritten notes on that
particular bill of lading appeared to be dtered manualy in preparation for the verification. We disagree
that these notes represented “corrections’ to the information on the bill of lading because most of the
information that gppeared on the “dtered” document aso appeared on the document TAI presented for
the other salestrace. See verification exhibits 6E and 6F. Thus, because “TAI explained thet thereis

no relationship between the supporting documents provided for the warehousing charges and the
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information reported in the questionnaire response” (see TAI Verification Report at 17), we disagree

with RSM that, in thisinstance, the service provider corrected its own document.

Therefore, we have determined that TAI did not cooperate to the best of its ability in
documenting warehousing and freight expensesiit incurred in the United States.
Indirect Selling Expenses

The Petitioners assart that the Department stated in the verification report that the revised
indirect selling expenses which TAI attempted to present as minor corrections at verification congtituted
new information rather than a correction of the information aready on the record. They contend that
the Department stated further that it was unable to assess either the methodologica or the numerical
accuracy of the revised figures or to tie them to any information presented previoudy in aquestionnaire
response. Thus, the Petitioners argue, none of TAI’ s reported indirect selling expenses was verified

following the standard established in Gray Portland Cement and Clinker from Mexico; Final Results of

Antidumping Duty Adminidraiive Review, 68 FR 54203 (September, 16, 2003) (“Mexican Cement”),

and accompanying Issues and Decison Memorandum at Comment 6, in which the Department
asserted that it was unable to verify expenses incurred on certain pre-selected sales even though it was
ableto trace the total sales quantity and value to company records.

RSM contends that the Department did not request TAI to report indirect selling expenses,
brokerage costs, including entry fees, courier fees, AM S fees, messenger fees, ocean import entry fees,
document-handling fees, or various other costs in ether its origind questionnaire or its supplementa

questionnaires. Further, RSM contends, the questionnaire posted on the Department’ s web Site does
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not request that respondents report U.S. indirect selling expenses. Therefore, RSM argues, the
Department is not in a position to sate that there is substantia evidence for such adjustments, much less
speak to the magnitude of such adjustments or gpply adverse inferences to these adjustments. RSV
reiterates that the Petitioners did not request the Department to explore such information further during
the deficiency comment period. Thus, RSM contends, the Department cannot apply adverse inferences

to the information provided by TAI, citing Ta Chen Stainless Stedl Pipe v. United States, 1999 (CIT)

LEXIS 110, Slip Op. 99-177, No. 97-08-01344, 19999 WL 1001194 (CIT October 1999), which
dates, at pages 12 and 13, that the Department did not “ comply with section 1977m(d) of the
antidumping statute when making the adjustments (adverse ones), because it never specificaly
requested the information.” RSM contends that the Petitioners may not speculate on what adjustments
should be made because speculation is not substantia evidence upon which the Department may make
adecision in accordance with law.

RSM argues that the Department did not require TAI to report itsindirect sdlling expenses
because the normd vaue that the Department uses in the dumping margin caculation in NME
proceedings includes SG&A. Thus, RSM contends, it would not be appropriate to remove sdlling
expenses from U.S. price because such costs should be included in normal value.

The Petitioners contend that at the beginning of verification TAI introduced new information
regarding indirect salling expenses under the guise of minor corrections. They argue further that the
Department regjected thisinformation at verification properly. Consequently, the Petitioners argue,

because the Department rejected the new information TAI presented at verification, RSM would have
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the Department ignore its statutory obligation to reduce CEP by sdlling expenses associated with

economic activity in the United States, contrary to Finad Determination of Sdes at Less Than Fair

Vaue Bicydesfrom the People s Republic of China, 61 FR 19026, 19040 (April 30, 1996), in which

the Department Stated, “{ w} e have reevauated our practicein this area and have concluded that CEP
deductions are required by section 772(c)(2)(d) of the Act, which states that CEP ‘shdl be reduced

by the sdlling expenses associated with economic activity in the United States. The Statute provides no
exception for cases involving non-market economy countries.” In addition, the Petitioners contend, the

deduction of CEP expensesfrom U.S. price is supported by Sulfanilic Acid From the Peopl€'s

Republic of China; Find Results of Antidumping Duty Adminisrative Review, 61 FR 53702, at

Comment 9 (October 15, 1996), in which the Department stated, “ CEP shall be reduced by the
amount of expenses incurred by or for the account of the producer or exporter, or the affiliated sdler in
the United States, in saling the subject merchandise. . . . The gatute provides no exceptions for NME
cases” The Petitioners thus contend that RSM was responsible for reporting timely, accurate, and
verifiable data and that, because TAI’ sindirect selling expense data were unverifiable, the Department
cannat rely upon such datain the caculaion of adumping margin.

Department’s Position: RSM was responsible for reporting timely, accurate, and verifiable data with
respect to itsindirect salling expenses in accordance with section 772(c)(2)(d) of the Act. Aswe
discussed above, RSM had the knowledge, obligation, notification, and opportunity to report al of its
indirect sdling expenses in the United States. While our origina questionnaire did not directly request

RSM to report TAI'sindirect selling expenses, or brokerage expenses, the questionnaire did provide
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numerous ingtructions with respect to indirect salling expenses reated to the U.S. sdes of subject
merchandise. Further, the Petitioners identified the lack of such information on the record prior to the
Department’ s verification. See the Petitioners' |etter of September 17, 2004. TAI submitted a letter
providing information concerning its indirect selling expenses on October 12, 2004, and then attempted
to correct such information in the minor corrections it presented at verification. See the Petitioners
letter of September 17, 2004, RSM’ s letter of October 12, 2004, and the Department’s TAI

Verification Report at 2-3. We explained at verification, however, that we would not examine the

revised indirect sdlling expenses because RSM’ s October 12, 2004, |etter did not provide a meaningful
or accurate description of the information provided. Thus, we determine that RSM did not cooperate
to the best of its ability to provide information reasonably &t its disposa to comply with our requests for
information.

Although the Department’ s original questionnaire in this investigation did not ingtruct RSM to
report indirect selling expensesit incurred in the United States for U.S. sales, after the Petitioners had
identified the lack of such information, RSM provided an unsolicited submission reporting TAI'S
indirect selling expenses as a percentage of salesvaue. In that letter, TAI did not identify which part of
the organization incurred the expenses or made the sdes. See RSM letter of October 12, 2004. At
verification, TAI explained that the reported expenses represented the budgeted amounts for the
nonferrous meta's department which makes sales of the subject merchandise in the United States. The
Department declined to examine the revised figures TAI presented at verification because the

respondent did not identify the source of the information it presented in its letter of October 12, 2004,
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Instead, it stated simply that it had reported “ TAI’s July to December 2003 period of investigation
(“POI™) adminigtrative, interest and selling expenses, as a percent of POl sdesvalue” See RSM'’s
October 12, 2004, submission. At verification, TAI explained that the reported figures congtituted not
TAI's SG&A expenses but the SG& A expenses of TAI's nonferrous metas divison. In addition, TAI
clarified further that the information it presented in the October 12, 2004, |etter represented budgeted
figures and that the information it was now attempting to present represented actud figures for the

nonferrous divison. We explained in the TAI Verification Report that “the questionnaire responses do

not a any time, including the unsolicited October 12, 2004, |etter, reference or indicate ether the
exigence or the role of section 550, the nonferrous division, but rather describe the sales and expenses

of TAl asawhole” See TAI Veification Report at 3. Thus, we explained in the verification report,

“we determined, after a conference call with superiorsin Washington, that the revised sdlling expenses
presented as minor corrections to the responses congtitute new information, rather than a correction of

the information dready on the record.” See TAIl Veification Report at 2-3.

Although we agree that our origina questionnaire did not directly request RSM to report TAI's
indirect selling expenses or brokerage expenses, the questionnaire did provide numerous ingructions
with respect to indirect selling expenses related to the U.S. sales of subject merchandise. For example,
a page 25 it states. “If the invoice to your customer includes separate charges for other services
directly related to the sdle, such as a charge for shipping, create a separate field for reporting the unit
price charged the customer for each additiond service” Thus, TAI was notified that it was required to

report al expenses directly related to asde and it was instructed to report such expenses in a separate
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datafidd. The record shows, moreover, that RSM isincorrect that neither we nor the Petitioners
commented on TAI’s omisson of indirect saling expenses incurred in the United States. Aswe Stated

in our Prdiminary Andyss Memorandum at 7, the Peitioners had commented that RSM had not

provided TAI’sindirect sdling expenses incurred in the United States. See L etter of September 17,

2004, Magnesum Metd from the People s Republic of China, Petitioners Pre-Prdiminary

Determination Comments at 4. Thus, for the Prdiminary Determination, the Department calculated an

indirect salling expense consistent with Find Determination of Sdes at Less Than Fair Vaue: Bicydes

From the People’ s Republic of China, 61 FR 19026, 19031 (April 30, 1996). See Prdiminary

Andyss Memorandum at 7.

Comment 2: Application of Adverse Facts Available

The Petitioners argue that the Department should apply the same rate thet it gppliesto the

PRC-wide entity to RSM. For the Prdiminary Determination, the Petitioners claim, the Department
used the highest margin on the record for the PRC-wide rate, which was 177.62 percent based on the
preliminary margin the Department had calculated for Tianjin. They explain that the petition rate, as
adjusted by the Department at initiation, was 141.49 percent. For the fina determination, the
Petitioners argue, the Department should use the highest rate available on the record, which in no event
should be lower than the adjusted petition rate (i.e., 141.49 percent) in accordance with Automative

Replacement Glass Windshields From the People's Republic of China: Prdiminary Results of

Antidumping Duty Adminidrative Review, at 69 FR 25555 (May 7, 2004).
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RSM contends that it cooperated fully with the Department’ s requests for information during
the course of thisinvestigation. In addition, RSM argues, it has no direct affiliation with TAI but is only
affiliated through a common partiad minority owner. RSM contends that TAI is only its customer and
magnesium accounts for only one percent of TAI’ s nonferrous metas sales, which in turn represent ade
minimis portion of TAI'soverdl sdes. RSM contends that the relationship between RSM and TAI is
S0 attenuated that even the Petitioners argued that TAI and RSM are not affiliated and the Department
requested RSM to report its U.S. sdlesto TAI because RSM may not be affiliated with TAL.

Moreover, RSM arguesthat TAI isno longer its customer since, as described in the
Department’ s verification report, TAI discontinued its magnesium shipments when the petition was filed.
Further, RSM argues, while TAI could get materia from other sources, it did not try to find substitutes
for RSM’ s magnesium once the dumping investigation began.

RSM contends that the affiliation between RSM and TAI is not legdly sufficient to judtify a
finding that RSM had the ability to compd TAI to cooperate fully to the best of its ability in accordance

with China Sted Corp. et d. v. United States et d., CIT Slip Op. 04-6, January 26, 2004 (“China

Sted”), a p. 35, where the CIT upheld a Department finding that a party wasin position to compel
another party to act but only because the Department had found severa indicia of sufficiently substantia
control that one party could compe another to provide information. RSM argues that China Stedl
suggests that RSM should only be pendized by the Department if RSM could exert “subgtantia”

control over TAl. RSM assarts thet the facts in this case do not suggest “ substantia” control.
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RSM contends that an adverse inference againgt RSM, rather than TAM, isinappropriate
because in past cases the Department has determined that adverse inferences were inappropriate when
the respondent was unable to compel its affiliated U.S. customers to provide information. RSM asserts

that, in Find Reaults and Partid Rescisson of Antidumping Duty Adminigrative Review: Roller Chain,

Other Than Bicycle, From Japan, 62 FR 60472, 60476 (November 10, 1997), the Department

determined that the respondent was unable to compd its affiliated U.S. customer to provide the
information, rendering AFA againg the respondent contrary to the statute. RSM aso clamsthat in

Certain Fresh Cut Howers From Colombia Prdliminary Results and Partid Termination of

Antidumping Duty Adminidraiive Review, 63 FR 5354, 5356 (February 2, 1998), the Department

determined that neutrd facts available were appropriate because the U.S. affiliate ceased sdes of the
subject merchandise such that the respondent could not obtain full cooperation from it. Findly, RSV

cites Cartain Small Business Telephone Sysems and Subassemblies Thereof From Taiwan; Preliminary

Results of Antidumping Duty Adminisrative Review and Partid Termination of Adminisrative Review,

59 FR 66912 (December 28, 1994), in which the Department determined that a respondent who had
requested the review did not report U.S. sales by an affiliated subsidiary. RSM contends that in that
case the Department did not use AFA because the respondent could not get the affiliate’ s full
cooperation concerning the reporting of the effiliate sresdes. RSM dso arguesthat in Find

Determination of Sdesat Less Than Fair Vaue Stainless Sted Wire Rod from Taiwan, 63 FR 40461,

40464 (Jduly 29, 1998), the Department found adverse inferences were not warranted where an affiliate

failed to report a sgnificant number of CEP sdles and price adjustments because, due to the nature of
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the relationship between that company and the respondent, the respondent was not in a position to
report the information and the Department could make reliable corrections. Congstent with the
practice established in these cases, RSM argues, any dumping margin caculation should be based on
RSM’s factors-of-production data and the latest surrogate-value information rather than on TAI's sdles
to the United States.

RSM clamsthat its attorneys were retained to defend RSM in this matter, not TAI. RSM
contends that it forwarded the Department’ s verification outline to TAI immediatdly, including the
necessary reconciliations to audited financia statements. RSM datesthet it aso sent TAI extensve
materias on preparing for verification, including reconciliaions to audited financid statements, aswel as
aligt of thingsto be done, including sales reconciliations and pre-selected sales packages. RSM argues
that it had multiple e-mail messages and phone cals from TAI over severa weeks concerning
verification preparations, including reconciliations to audited financid satements. RSM requested TAI
to prepare dl such materidsfor its review in the event more work needed to be done in advance of the
Department’ s arrival and to ensure that TAI was in fact doing the work correctly. Finaly, RSM clams
that it stressed repeatedly to TAI that it wasimportant for its attorneysto arrive a TAI well in advance
(eg., aweek or 0) to help prepare for verification, but TAI was not willing. RSM clamsthat it
pushed TAI as hard asit could.

The Petitioners rebut thet, in its Preliminary Determination, the Department determined properly

that Toyota Tsusho Corporation (“TTC”)/TAI is affiliated with RSM under sections 771(33)(E) and

(F) of the Act, stating thet the role that TAI and TTC play in RSM’s sdles process indicates that TAI is
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legaly and operationdly in a position to exercise control over the RSM group of companiesin
accordance with section 771(33)(F) of the Act. The Petitioners assert that the Department recognized
in its memorandum to Laurie Parkhill, Director, Office 8 from Laurel LaCivita, Senior Case Andyst

through Robert Bolling, Program Manager, Antidumping Duty Investigation of Magnesum Metd from

the Peopl€ s Republic of China: Affiliation Between Toyota America, Inc. and lts Downstream

Further Manufacturer, TG Missouri Corporation (*TGMO”) (“Affiliation Memorandum”) that RSM

clamed origindly that it was affiliated with TAI during the POI. Further, the Petitioners clam, the

Department’s TAI Verification Report provides a proprietary description of TAI’s explanation of the

nature of its corporate relationship with RSM.

The Ptitioners disagree with RSM’s current argument that the nature of its affiliation with TAI
isnot legdly sufficient to judtify afinding that RSM had the ability to compd its U.S. customer, TAI, to
cooperate fully to the best of its ability. The Petitioners contend that RSM does not argue that it is not
affiliated with TAI but only thet the affiliation istenuous. They dlaim that, once affiliation has been
established for purposes of the CEP calculation, the statute treats the exporter and the U.S. affiliate
collectively, rather than independently, regardless of whether the exporter controls the affiliate and they

cite Find Determination of Sales at Less Than Fair Vaue: Hot-Rolled Fat-Rolled Carbon-Qudlity

Stedl Products From Japan, 64 FR 24329, 24367-24369 (May 6, 1999) (“Hot-Rolled Stedl from
Japan').
The Petitioners argue that RSM'’ s reference to China Sted is inapposite because China Stedl

involved imports from a market-economy country, not an NME. Furthermore, they argue, the key
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issuein China Sted was whether the Department based its determination on the facts available properly
due to the respondent’ s failure to report home-market downstream sales. The Petitioners claim that the
Department uses a distinct methodology for determining when home-market resdler sdes must be

reported in accordance with 19 CFR 351.403(d) and Antidumping Proceedings. Affiliated Party Sdes

in the Ordinary Course of Trade, 67 FR 69186, 69195-96 (November 15, 2002). The Petitioners

argue that these regulations do not require the use of resdller sdesin every market-economy casein
which home-market sdes are made through an effiliate. They contend that the Department has
recognized that, in certain instances, there may be a legitimate reason for not reporting home-market

downstream sdles, citing Certain Hot-Rolled Flat-Rolled Carbon Quality Stedl Products From Brazil:

Prdiminary Results of Antidumping Duty Adminisrative Review of the Suspenson Agreement, 66 FR

41500 (August 8, 2001), where the Department stated that “{ w} e have preliminarily determined that
the sales by affiliated resdlers would likely be used to match to few, if any, U.S. sales, and we have not
required respondents to report resaes by their affiliates.”

In contragt, the Petitioners argue, when U.S. sdes are made through an ffiliate, the affiliate’s

resdes must be reported in al cases as established in Hot-Rolled Steel from Japan where the

Department stated that “{i}t is undisputed that KSC's sdes of subject merchandise through its effiliate
CST are constructed export price (“CEP’) sdes. Therefore, the statute requires that the U.S. price of
these sdles for margin caculation purposes be caculated by using CSl’ s price to the first unaffiliated
U.S. customer and adjusted, pursuant to section 772(c) and (d) of the Act, to account for certain

expensesincurred by CSl and KSC.” Thus, the Petitioners claim, if the U.S. affiliate’ s sdes are not
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reported (or not verified) and the respondent has not acted to the best of its ability to comply with the
Department’ s request for information, the Department must base the margin on AFA. The Petitioners
argue that the Department must reject RSM’ s suggestion that AFA should not be applied to the RSM
companiesin the PRC because the RSM companies do not exert “ substantia” control over TAL.
Department’s Position: Based on record evidence and pursuant to the statutory requirements of the
Act, the Department has determined that TAI impeded this investigation, provided unverifiable
information, and did not cooperate to the best of its ability to comply with the Department’ s requests
for information. Therefore, the application of AFA with respect to TAI and, consequently, the RSV
companiesis proper for thisfind determination.

Section 776(a)(2)(C) of the Act provides that, subject to section 782(d) of the Act, the
Department shall use facts otherwise available when a respondent significantly impedes a proceeding
under thistitle. Asdescribed above, TAI impeded the proceeding by failing to prepare adequately for
verification despite the fact that the Department postponed the verification at TAI's request and issued
the verification outline three weeks in advance of verification. TAI failed further to prepare its sdes
reconciliation prior to verification, so that it spent alarge part of the time during verification assembling
the documents required for the sales reconciliation. TAI’s actions limited the Department’ s ability to
test the completeness of the reported information or to set the agenda for conducting other parts of the
verification. TAI aso impeded the verification by failing to inform the Department prior to its arrival at
verification of the location at which TAI facility it maintains documents normaly and, thus, where

submitted data could be verified. TAI dsofaled to have present at verification key company
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accounting personnd with access to the information required to reconcile the sales of subject
merchandise to the audited financial statements.

Section 776(3)(2)(D) of the Act providesthat, if an interested party provides information but
the information cannot be verified as provided in section 782(1) of the Act, the Department shall,
subject to section 782(d) of the Act, use the facts otherwise available in reaching the gpplicable
determination. We were unable to verify the accuracy of the U.S. sales databases provided by TAI in
the course of thisinvedtigation. TAI failed to report its date of sale to the Department accurately and
thus failed to report the gppropriate universe of saes for the purposes of cdculating the dumping
margin. In addition, TAI failed to provide supporting documentation for the brokerage, warehousing,
and freight expenses incurred in the United States for sales of subject merchandise. See TAI

Verification Report at 14-18. Further, TAI failed to report acomplete listing of its U.S. sales by

invoice date. Moreover, TAI falled to report price adjustments for sdlesto certain U.S. customers.

See TAI Veification Report at 9.

Section 782(c)(1) of the Act provides that, if the respondent notifies the Department promptly
that it is unable to submit the information requested, explains why, and suggests dternatives, the
Department shdl take into consderation the ahility of the party to submit the information in the
requested form and manner and may modify such requirements to the extent necessary to avoid
imposing an unreasonable burden on that party. Similarly, section 782(c)(2) of the Act provides that
the Department shall consider the ability of the party submitting the information and shal provide such

interested party assistance that is practicable.
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Inthis case, TAI did not identify to the Department any difficulties that it may have had locating
documentation for its freight and warehousing expenses or obtaining access to its own financia data for
the sdles reconciliation. Thus, itsdamsthat it was “up front” about its difficulties are not persuasive.

We find unpersuasive RSM'’s contention thet it is ether not affiliated with TAI or so dightly
affiliated with TAI that it cannot compel TAI to cooperate to the best of its ability in this investigation
and thus TAI’ s verification failure should not be imputed to the RSM group of companies. Inthe

Preliminary Determination, we andyzed the affiliation between TAI and the RSM companies and

determined that TAIl meetsthe criteriafor affiliation under sections 771(33)(E) and (F) of the Act. See

memorandum to Laurie Parkhill, Director, Office 8, ChinslNME Unit, through Robert Bolling, Program

Manager, from Laurdl LaCivita, Senior Case Anayst, Antidumping Duty Investigation of Magnesium

Metd from the People's Republic of China: Affiliation and Collapsing of Members of the RSM Group

and its Affiliated U.S. Resdller, Toyota Tsusho America, Inc., dated September 24, 2004 (*Callapsing

Memorandum”), & 7. In this memorandum, then, the Department established affiliation between TAI
and RSM for the purposes of the CEP calculation in accordance with section 772(b) of the Act. Thus,

following the practice established in Hot-Rolled Stedl from Japan at 24367, we have continued to treat

the exporter, RSM, and the U.S. &ffiliate, TAI, collectively.

RSMI’s argument that it was not in a position to obtain the cooperation of TAI isaso not
persuasive. At verification, TAI explained that its parent company, Toyota Tsusho Corporation of
Jgpan, was ingrumentd in introducing RSM to the U.S. market and that TAI wasingrumenta in finding

other unaffiliated customers for RSM’s merchandise. See verification exhibit a 11-12. Thisis
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suggedtive of a close commercia relationship between the two companies in addition to the ownership
stakes held by Toyota Tsusho Corporation in both RSM and TAI as discussed in the Collapsing
Memorandum. Thus, we disagree with RSM’ s claim that its relationship with TAI was atenuated
during the POI.

We dso disagree that the limited vaue of TAI’s magnesium saes as a percentage of itstota
sdes and the fact that RSM has stopped shipping to the United States has any relevance to the
investigation. Further, while we would normaly find RSM’s claim that its attorneys were retained to
defend RSM, not TAI, irrdlevant to the investigation, in this case, RSM’s claim is contradicted by the
record. RSM’s notice of appearance includes TAIl. See RSM’sletter of April 14, 2004. In addition,
RSM’s November 24, 2004, |etter requesting a postponement of the TAI verification issigned
“Counsd for Toyota Tsusho.” See RSM’ s letter of November 24, 2004.

Section 776(b) of the Act provides that, upon having determined to apply facts available
pursuant to the statutory requirements of the Act, the Department may use adverse inferencesin
selecting among the facts otherwise available if the Department determines that the respondent failed to
cooperae by not acting to the best of its ability to comply with arequest for information from the
Department. We have determined that RSM has not acted to the best of its ability to comply with our
requests for information in thisinvestigation.

The Court of Appedsfor the Federd Circuit (“CAFC”), in Nippon Stedl Corporation v.

United States, 337 F. 3d 1373, 1380 (Fed. Cir. 2003) (“Nippon Stedl”), provided an explanation of

the “failure to act to the best of its ability” standard, holding that the Department need not show
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intentiona conduct existed on the part of the respondent, but merely that a “failure to cooperate to the
best of arespondent’ s ability” existed, i.e., information was not provided “under circumstances in which
it is reasonable to conclude that less than full cooperation has been shown.” See Nippon Stedl at 1382.
The court dso Sated that, to find that a respondent has not acted to the best of its ability, the
Department needs to make two showings. (1) an objective showing that “a reasonable and responsble
importer would have known that the requested information was required to be kept and maintained,”
and (2) “asubjective showing that the respondent not only has failed to promptly produce the requested
information” but thet the failure is due to failure either to maintain required records or to put forth the
maximum effort to obtain the information requested. See Nippon Stedl at 1382-83. The court clarified
further that “{ a} n adverse inference may not be drawn merely from afailure to respond, but only under
circumstances in which it is reasonable for Commerce to expect that more forthcoming responses
should have been made.” See Nippon Stee! at 1383.

The Department has determined that RSM did not act to the best of its ability because TAI
withheld information that was under its control. The company could have complied with the
Department’ s requests for information at verification if it had prepared the appropriate materias and
had made qudified company officids available. It did neither. TAI did not prepare adequately for
verification despite the fact that it had the verification outline for three weeks prior to the start of
verification. TAI did not inform the Department of the location of company records and failed to have
the appropriate documents and personnel present at verification. Asaresult, TAI was not ableto

subgtantiate its claim that purchase-order date — or any other date — was the correct date of its U.S.
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sde. Consequently, the Department was unable to verify that the company had reported the correct
universe of salesfor purposes of the Department’ s antidumping margin caculation. TAI did not
prepare the sales traces adequately, omitting such crucia documents as sales ledgers and sub-ledgers.
TAI did not provide documentation for its U.S. selling expenses such as brokerage and handling,
warehousing, and freight. For the foregoing reasons, the Department has determined to use AFA to
edtablish the dumping margin for RSVI’s sales of subject merchandise in the final determination.

In our Preliminary Determination, we found that TAI and Jangsu Metals were affiliated with

RSM. Sincethe Prdiminary Determination, no information has been submitted on the record that cdls

into question the affiliation between RSM, Jangsu Metds, and TAI. Therefore, because RSM and
Jangsu Metds made dl of their sdesin the United States through their affiliated party, TAI, we have
determined to apply tota AFA to the sdes made by RSM and Jangsu Metals.

We conducted verification in the PRC of the sales and factors of production of Jangsu Metds,
RSM, and Bada Magnesum, RSM’ s &ffiliated supplier. In contrast to TAI's U.S. verification, RSM,
Jangsu Metas, and Bada were prepared for verification. Key personnel were available to explain dl
the intricacies of their accounting system. Al three companies documented promptly al of the
requested information concerning their sales transactions and factors of production. Without a verified
U.S. sdes database, however, the Department is unable to calculate a margin in accordance with
section 731 of the Act. Therefore, because RSM and Jangsu Metals made dl of their sdesin the
United States through their affiliated party, TAI, for the final determination, we have determined to

apply total AFA to the sdles made by RSM and Jangsu Metals.
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Comment 3. Separate Ratefor Jiangsu Metals

The Petitioners contend that the Department’ s decision in the Preiminary Determinationto

caculate a separate dumping margin for China Nationd Nonferrous Metas I/E Corp. Jangsu Branch
(“Jangsu Metds’), RSV’ s affiliated exporter, reflects amisunderstanding of the law and is contrary to
the Department’ s recent practice. They argue thet, in the final determination, the Department should
collgpse Jangsu Metds with the other members of the RSM group of companies.

The Petitioners contend that the Department’ s Prdiminary Determination reflects the mistaken

view that the Department has no authority under the statute or regulations to collapse affiliated
producers and exportersin NME investigations. The Petitioners argue that, on the contrary, the
Department has the authority to collapse affiliated NME producers and exporters as evidenced by
determinationsin severd recent casesin which the Department collgpsed affiliated NME exporters and
producers under 19 CFR 351.401(f) if it determined that there is a Sgnificant potentia for the
manipulation of prices or production if the entities were not collgpsed. They cite, anong others, Find

Determination of Sales at Less Than Fair VAue  Certain Frozen and Canned Warmwater Shrimp

From the People’ s Republic of China, 69 FR 70997 (December 8, 2004), and accompanying Issues

and Decison Memorandum at Comment 6.C, and Certain Non-Frozen Apple Juice Concentrate from

the Peopl€ s Republic of Chinat Find Results, Partid Rescisson and Termination of a Patid Deferrd

of the 2002-2003 Adminigtrative Review, 69 FR 65148, 65149 (November 10, 2004). The

Petitioners contend further that the CIT affirmed the Department’ s exercise of authority to collapse
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affiliated NME producers and exporters under 19 CFR 351.401(f) as a reasonable interpretation of the

datutein Hontex Enterprises Inc. v. United States, 248 F. Supp. 2d 1323 (CIT 2003).

The Petitioners argue that the criteriafor collgpsing Jangsu Metds with the other members of
the RSM group of companies have been met. They claim that RSM described Jangsu Metdsas a
member of the RSM group of companiesinits Section A questionnaire response. The Petitioners
contend that the Department examined Jangsu Metas s equity interest in Yunha Magnesium at
verification and reviewed the extent to which the RSM group of companies controls Jangsu Metas's
sdes of the subject merchandise.

The Petitioners dlam that the following facts from verification indicate that the Department
should collapse Jangsu Metds with the RSM group of companies. (1) the Department found that
Jangsu Metals acts as a sdes agent for the RSM group of companies and does not take title to the
merchandise or purchase magnesium on its own account; (2) Jangsu Metas dated thet it made dl of its
magnesium saes to the United States under an agency agreement with RSM; (3) Jangsu Metds made
al of its sdes of the subject merchandise to the United States during the POI to TAI, RSM’ s affiliated
resdler in the United States; (4) Jangsu Metads clamsthat it has no authority to set prices for sales of
the subject merchandise to the United States and Jiangsu Metds explained thet it bears no risk of non-
payment if the U.S. customer does not pay.

Thus, the Petitioners contend, Jangsu Metdsis an affiliated sales agent for the RSM group of
companies, subject to the contral of the RSM group of companies, and a potential for the manipulation

of pricing absent collgpsing existsin this case. Therefore, they argue, the Department should not
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cdculate a separate dumping margin for Jangsu Metds but should collgpse Jangsu Metds and the
RSM group of companies and caculate one dumping margin gpplicable to dl sdes of the affiliated
group.
RSM did not respond to thisissue.

Department’s Position:  In the Prdliminary Determination, we determined the RSM group of

companies and Jangsu Metas were affiliated under sections 771(33)(E) and (F) of the Act and that
TAI and the RSM group of companies were affiliated under sections 771(33)(E) and (F) of the Act.

See Prdiminary Determination at 59192. There has been no information placed on the record since the

Prdiminary Determination that contradicts our affiliation determinations. Therefore, for the find

determination, we continue to find that RSM, Jangsu Metas, and TAI affiliated under the Satute.
Because we have found that TAI did not cooperate to the best of its ability and have applied
AFA to dl of TAI's sdes of subject merchandise in the United States, we have determined to apply
AFA to RSM and Jangsu Metas which produced and/or exported the subject merchandise to TAL.
Given our determination to gpply tota AFA to these affiliated parties, neither RSM nor Jangsu is

entitled to a separate rate. Therefore, adiscusson on the gppropriateness of collapsing RSM and

Jangsu is unnecessary for thisinvestigation.

Comment 4: Labor-Rate Factor at Bada Magnesum
RSM dates that errors the Department found at verification as it discussed in the memorandum

to the file through Laurie Parkhill, Office Director, and Robert Bolling, Program Manager, NME/China
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Unit, Office 8, from Laurel LaCivita, Senior Case Analyst and Lilit Astvatsatrian, Case Anay4,

Verification of the Factors of Production Reported by Shanxi Wenxi Bada Magnesum Co., Ltd., in the

Antidumping Duty Investigation of Magnesum Metd from the People' s Republic of China, dated

December 20, 2004, are minor and do not appear to be errors. RSM states that the discrepancy
found by the Department between the number of workers reported to the Department and number
recorded on the daily labor reports stems from the method of caculation rather than an actua error.
RSM explainsthat, if the number of workers on the daily shift reports are added, the actuad number of
workerswill be obtained. RSM further maintains that existing employee turnover explains why the
actua number of employeesis higher than the average reported by Bada.

The Petitioners did not comment on thisissue.
Department’s Position: Because we have determined to apply AFA to the RSM companiesfor the

find determination, it is not necessary for the Department to address thisissue.

General Issues
Comment 5: Critical Circumstances

The Petitioners argue that the Department should incorporate data for September 2004 inits
andysis of whether critica circumstances exist and base its critical-circumstances finding on a seven-
month base and comparison period (i.e., August 2003 through February 2004 and March 2004

through September 2004). Citing Zhegjiang Native Produce & Animal By-Products| & E Corp. v.

United States, Slip Op. 2003-151, &t n. 25 (CIT 2003), and H.R. Rep. No. 96-317, 96th Cong., 1st
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Sess. at 63 (1979), the Petitioners assert that the critical-circumstances provision of the Act was
promulgated “to provide prompt rdlief to domestic industries suffering from large volumes of, or asurge
over ashort period of, imports’ and was designed to serve as a deterrent to “exporters whose
merchandise is subject to an investigation from circumventing the intent of the law by increasing their
exports to the United States during the period between initiation of an investigation and a preliminary
determination by { Commerce}.” The Petitioners argue that the import-surge analysis should focus on
ardatively short period of time prior to the suspension of liquidation, citing the Statement of
Adminigtrative Action accompanying H.R. 5110, H.R. No. 316, Vol. 1, 103d Cong., 2d Sess. (1994),
a 876. They date that the result of an affirmative critical-circumstances determination is to move the
effective date for provisona measures—which normdly is publication date of the rdlevant preiminary
determination — back by 90 calendar days, citing section 733(d)(2) and (€)(2) of the Act. The
Petitioners argue that the effective dete of a preiminary determination is centrd to the critica-
circumstances anaysi's because entries of subject merchandise up to that date are scrutinized for
sgnificant changesin import levels and because the remedy specified by the statute turns on the
publication date. Accordingly, the Petitioners argue that the Department should examine time periods
that terminate as close to the publication date of the preliminary determination as possible to determine
whether entries of subject merchandise have surged prior to imposition of provisona measures.

The Petitioners argue that the preliminary critica circumstances determination isinconsstent
with the Department’ s longstanding policy to examine import data available from the petition date

through the publication date of the preliminary determination. They argue that the Department’s
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practice “isto rely upon the longest period for which information is available from the month thet the

petition was filed through the date of the prdiminary determinations,” citing Preliminary Determination of

Sdes a Less Than Fair Vaue, Postponement of Find Determination, and Affirmative Preiminary

Determination of Criticd Circumstances: Certain Color Televison Receivers From the Peoples

Republic of China, 68 FR 66800 (November 28, 2003) (“CTVS’). The Petitioners contend that, in

CTVs, the Department identified the effective date, rather than the signature date, when identifying the
base and comparison periods and that the Department followed this practice in other cases, citing,

among others, Prdliminary Determination of Sdesat Less Than Fair Vdue  Refined Brown Aluminum

Oxide (Otherwise known as Refined Brown Artificia Corundum or Brown Fused Alumina) from the

People's Republic of China, 68 FR 23966, 23971 (May 6, 2003), and Find Determination of Sales at

Less Than Fair Vdue: Certain Preserved Mushrooms from the People's Republic of China, 63 FR

72255, 72263 (December 31, 1998) (“Mushrooms I1”). Specificdly, the Petitioners assert thet, in
Mushrooms 1, the preliminary determination was sgned on July 27, 1998, but was published in the
fallowing month, i.e., August 5, 1998, and that the Department used a seven-month base and
comparison period to anayze the existence of critical circumstances including data through July 1998.
The Petitioners assert that, to their knowledge, the only case in which the Department followed a

different course wasin Fina Determination of Sdes a Less Than Fair Vdue, Stainless Sted Sheet and

Strip in Cails From Germany, 64 FR 30710 at 30729 (June 8, 1999) (“SSSS from Germany”), where
the Department declined to include datain its critical-circumstances andysis for December 1998

despite a preliminary determination publication date of January 4, 1999. The Petitioners assert that, in
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SSSS from Germany, the Department explained its deviation from its standard practice of including all

available data through the effective date by stating that the preliminary determination was sgned “in the
middle of the month of December” (i.e., December 17, 1998). For the reasons stated above, the
Petitioners assart that, for the fina determination of critica circumsatancesin thisinvestigation, the
Department should use a seven-month base and comparison period by including data through
September 2004 in the comparison period and adjusting the base period accordingly.

The Petitioners also assert that, because RSM’ s January 19, 2005, response to the
Department’ s January 11, 2005, request for shipment data was not verified but has led to a negetive
critical-circumstances finding, the Department should examine the exporter-specific entry data available
to it through CBP to confirm the accuracy of RSM’s January 19 response. The Petitioners contend
that, if the Department discovers that RSM did have entries during the comparison period, the
Department should make afind affirmative critica-circumstances determination for RSM based on
goplication of AFA.

Department’s Position: Section 351.206(1) of the Department’ s regulations defines “relatively short
period” as generdly the period beginning on the date the proceeding begins (i.., the date the petition is

filed) and ending a least three months later. In the Affirmative Preliminary Determination of Critical

Circumdtances. Magnesum Metd from the People’ s Republic of China, 70 FR 5606 (February 3,

2005) (“Prdiminary Critica Circumstances Determination’), in this case, we explained that our practice

isto rely upon the longest period for which information is available between the month that the petition

was filed through the date of the preliminary determination to determine whether increases in imports of
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the subject merchandise have been “massive” See, eq., CTVs. Inthe memorandum from Laurie

Parkhill, Office Director, ChinedlNME Unit, to Barbara E. Tillman, Acting Deputy Assstant Secretary

for Import Adminigtration, Antidumping Duty Investigation of Magnesum Metd from the People's

Republic of China (the “PRC”) - Affirmative Preliminary Determination of Critical Circumstances,

dated January 28, 2005 (“Critical Circumstances Memorandum”), we stated:

We believe that a sx-month period is most gppropriate as the bass for analyss
because usng sx months captures dl data available at the time of the
preliminary determination (September 24, 2004) based on the date of thefiling
of the petition in February 2004. In addition, in generd a six-month period
properly reflects the “relatively short period” commanded by the statute for
determining whether imports have been massive. See section 733(e)(1)(B) of
the Act.

Criticd Circumstances Memorandum at 5.

The Petitioners have not demondtrated that their pproach would yield a different result than the

Department’ s gpproach in the Preiminary Critica Circumdtances Determination Therefore, we have

not made any changes to our preliminary decision in the Preliminary Critical Circumstances

Determination with respect to the sdlection of six-month base and comparison periods.

As discussed in response to Comment 1 above, we have determined to apply AFA to RSM
and Jangsu Metds. Asaresult, we have not given them separate rates and, consequently, for the
purpose of thisinvestigation, they are part of the PRC-wide entity. Therefore, we have revised our
critical-circumstances andysis to include imports from RSM and Jangsu Metas into the United States
in the total quantity of U.S. imports from the PRC-wide entity during the base and comparison periods.

Asaresult of this change, we have determined that critical circumstances do not exist with respect to
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the PRC-wide entity. See memorandum from Laurd LaCivita, Senior Case Anayst, to Laurie Parkhill,

Office Director, AD/CVD Enforcement, Antidumping Duty Investigation of Magnesum Metd from the

People' s Republic of China (the “PRC") - Affirmative Final Determination of Critica Circumstances,

dated February 16, 2005.

Additiondly, for thisfina determination we continue to find thet critica circumstances exist for
Tianjin and Guangling. 1bid.
Comment 6: Exporter-Producer Combination Rates

The Petitioners contend that, with the publication of Separate Rates Practice in Antidumping

Proceedings Involving Non-Market Economy Countries, 69 FR 77722 (December 28, 2004), the

Department recognized that assgning rates only to NME exporters may hinder the enforcement of the
caculated dumping margins. They argue that the Department should assign exporter-producer
combination rates to the mandatory respondents in this proceeding. The Petitioners assert that, without
acombination rate, producers of subject merchandise will be able to export subject merchandise
through exporters that have been assigned arate lower than the country-wide rate.

The Petitioners maintain further that it is critical that the Department assgn a combination ratein
this investigation because the mandatory respondents do not account for amgjority of the imports of
subject merchandise. They argue that, if the mandatory respondents receive arate lower than the
PRC-wide rate, the un-investigated exporters and producers will have an incentive to export subject
merchandise through the mandatory respondents. Thus, the Petitioners argue, the Department should

assign exporter-producer combination rates to respondents the find determination.
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The respondents did not comment on thisissue.

Department’s position: It is Department’s current practice to assign separate ratesto NME

exporters. See Fina Determination of Sdes at Less Than Fair Vaue: Wooden Bedroom Furniture

from the People’ s Republic of China, 69 FR 67317 (November 17, 2004). Therefore, for the

purposes of this proceeding we have not assigned exporter-producer combination rates to respondents.

While the Department has issued a Federal Register notice requesting comments on a possible new

separae-rates policy, no new policy has been put into place a the time of this notice. Accordingly, the
Department has not diverged from its stated policy of providing only separate rates to exporters for
purposes of this investigation.
Comment 7: TimePeriod for the Valuation of Pure Magnesum

The Petitioners argue that the Department should use World Trade Atlas (“WTA”) Indian
import statistics for caendar year 2003 to vaue pure magnesum. They maintain that the Indian import
datistics they included in their August 19, 2004, submission for the POI reflected only exports from the
PRC or exports from non-magnes um-producing countries. The Petitioners contend that use of
caendar year 2003 would capture imports from magnes um-producing countries such as Audrdia,

Canada, and Russia. They assart that, for example, in Find Results of New Shipper Administrative

Review: Heavy Forged Hand Tools from the People' s Republic of China, 66 FR 54503 (October 29,

2001), and accompanying Issues and Decison Memorandum. at Comment 1 (“Hand Tools”), the

Department adopted alonger data-collection period.
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The respondents argue that the Department should not depart from its practice of using Indian
import prices for pure magnesium during the POI. They contend that it isirrdlevant that many of the
imports of pure magnesium into India are from the PRC since there are sufficient remaining importsinto
India from market-economy suppliers denominated in a market-economy currency with which to
determine a valid surrogete vaue for pure magnesium. The respondents claim that the Petitioners want
to use a broader period in order to obtain ahigher surrogate value. They argue that Hand Tools does
not support the Petitioners claims because that case involved a 300-percent difference between the
POI and non-POI import prices compared to arelatively low difference between POI and non-POI
import pricesinvolved in this proceeding.

Department’s position: It isthe Department’s preference for the vauation of inputsto rely on atime
period that is contemporaneous with the POI. We agree with the respondents that, in Hand Todls, the
price difference between the POI and non-POI import prices was large and, thus, could have been
construed as aberrationd. In this case, the POI price of pure magnesium we used in the Prliminary
Determination was $1,883.78 per metric ton. If we had chosen the full 2003 caendar year, the price
would have been $1,914.46 per metric ton. A price difference of 1.6 percent does not suggest that the
use of contemporaneous data would require reliance on “aberrationd” data. Therefore, for the fina

determination we have not broadened the va uation period for pure magnesium.
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Surrogate Values
Comment 8: Valuation of Pure Magnesum
The Petitioners argue that the Act requires the Department to “ determine the normal value of
the subject merchandise on the basis of the value of the factors of production utilized in producing the
merchandise...” They clam that the atute requires the Department to value the factors of production
for the pure magnesium consumed by the producers of the subject merchandise rather than by valuing

the inputs reported by the suppliers of pure magnesium, as was done for the Preliminary Determination

Therefore, the Petitioners contend, the Department should correct this error for the final determination.

The Petitioners cite numerous determinationsinduding Final Determination of Sdesat Less

Then Fair Value: Saccharin from the People’ s Republic of China, 68 FR 27530 (May 20, 2003), and

accompanying Issues and Decison Memorandum at Comment 8, in which they daim the Department
confirmed its practice to assgn surrogate values to materia inputs that are purchased and introduced
directly into the respondent’ s production process. They argue that the Department should reject the
use of the factors of production that the respondent obtained from its affiliated suppliers of pure
magnesium unless section 773(c)(1) of the Act applies, where the respondent producesits own
upstream materia inputs. Therefore, for the find determination, the Petitioners argue that the
Department should vaue pure magnesium for Tianjin using a surrogate vaue.

According to the Petitioners, the facts before the Department in Find Determination of Sdes at

Less Than Fair Vaue: Polyvinyl Alcohal from the People' s Republic of China, 68 FR 47538 (August

11, 2003), and accompanying |ssues and Decision Memorandum (“Polyvinyl Alcohd”) are very similar
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to the facts of thisinvestigation. They maintain that, in Polyvinyl Alcohal, athough the respondent

argued that the Department was required to use an affiliated supplier’ s factors of production associated
with the production of acetic acid, an upstream input used in production of subject merchandise, the
Department rgjected dl of these arguments because it found that the respondent did not produce the

input itself and instead purchased it from an NME supplier.

The Petitioners dso argue that the Department rejected application of the intermediate-input

methodology for inputs purchased from an affiliated supplier in Find Results of Antidumping Duty

Adminidrative Review: Bulk Agpirin from the People’'s Republic of China, 68 FR 48338 (August 13,

2003). Therefore, because the circumstances are smilar in this investigation, the Petitioners conclude

that the Department should apply a surrogate vaue to pure magnesium for respondents.

The respondents contend that the Department vaued pure magnesium in the Preliminary
Determination properly by using the factors of production that each respondent’ s affiliated suppliers
reported. They maintain that the Department should have aso used such factors of production as facts
available in order to vaue al pure magnesium consumed by the respondents to produce magnesium
dloy. They argue that pure magnesum fals within the scope of thisinvestigation and the definition of

subject merchandise.

The respondents claim that the Petitioners misrepresent the Department’ s practice in challenging
the Department’ s valuation of pure magnesum. They date that the Department has not only considered
using an intermediate-factors methodology for an input produced by an unaffiliated supplier but has
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actualy used such methodology. The respondents aso state that, if appropriate surrogate-value data is
not available for an input, then the factors of production to produce it in the PRC may be used, citing

Fina Results of Antidumping Duty Adminigrative Review and Determination Not to Revoke, in Part:

Helica Spring Lock Washers from the People’s Republic of China, 69 FR 12119 (March 15, 2004),

and accompanying Issues and Decison Memorandum, at Comment 4. The respondents contend that

the surrogate vaues for pure magnesium do not represent the best information available.

The respondents maintain that section 773(c)(1) of the Act requires the Department to
determine the norma value of the subject merchandise on the basis of the value of the factors of
production used in producing the merchandise. They argue further that the term * subject merchandise’
means the class of merchandise that is within the scope of the investigation in accordance with section
773(25) of the Act. The respondents explain that both pure and dloy magnesum are in the same class

of subject merchandise that is within the scope of the investigation.

Additiondly, the respondents contend that the surrogate values for pure magnesum in Indiaare
unreliable because India does not produce pure or aloy magnesum. Therefore, they contend, the

Indian imports of pure magnesium may not be the type used in the production of magnesium dloy.

The respondents State that the Act requires the Department to vaue the factors of production
for every subject class or kind of merchandise that a producer suppliesto arespondent exporter
regardless of affiliation. They argue that the Department should use the factors of production reported
by the pure magnesium producers &ffiliated with the respondents magnesium aloy producers/exporters
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for dl suppliers of pure magnesium, including those for which the Department did not request factors of

production.

The Petitioners sate that section 773(c)(1) of the Act prohibits the Department from using the
factors of production obtained from suppliers of raw materids. They argue further that the definition of
class or kind of merchandise has no bearing on the appropriate factors of production applicable to
individual producers of subject merchandise and maintain that the only task is to identify the factors of
production which the particular producer/exporter used when producing the subject merchandise. The
Petitioners argue that the Department’ s policy isto value only those materid inputs that are introduced

directly into production process, citing Polyvinyl Alcohal at Comment 1. They contend the scope of

thisinvedtigation is limited expresdy to dloy magnesum and dl forms of pure magnesum are excluded

expresdy from the scope of the investigation.

Department’s position: Because we have determined to gpply AFA to RSM, it is not necessary to
reach a decison on thisissue with respect to RSMI’s suppliers. Vauation of any surrogete vaue is

irrelevant with respect to any company to which we apply AFA.

The only suppliers of Tianjin that we considered to be integrated producers of subject

merchandise for the Prliminary Determingtion were Shanxi Yinguang Meta Products Co., Ltd.

(“Yinguang”), and Shanxi Jang County Guoli Magnesum Co., Ltd. (“Guoali”). According to 19 CFR
351.408(a) and section 773 of the Act, the Department calculates norma value by valuing the NME
producers factors of production for Yinguang, as discussed below in Comment 14. Because record
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evidence demondtrates that Guoli produced pure magnesium during the POI, we have gpplied an

inputs-to-inputs methodology with regard to Guoli’ s factors of production. This gpproach is consistent

with the Department’ s practice (See Polyvinyl Alcohdl).

Comment 9: Surrogate Valuefor Dolomite

The respondents argue that the Department should not have used an Indian import price of
$168/MT to vaue dolomite, the dominant raw materid used to produce magnesium aloy, when the
Department used a surrogate vaue of $5/MT for dolomite in its recent determinations on primary
magnesum and granular magnesum from the PRC. The respondents argue that, in their December 2,
2004, submission, even the Petitioners concede that RSM provides “avariety of sources. . . based ona
number of methodologies,” which indicate domestic prices of dolomitein India of $5.63/MT and

$4.47IMT to $12.30/MT.

The respondents contend that the Department should not vaue dolomite using the price quote
for powdered dolomite submitted in the Petitioners December 2, 2004, surrogate-va ue submission.
Firgt, The respondents contend, they do not use powdered dolomite to produce the subject
merchandise but rather purchase block dolomite, which they must first calcine and crush before it enters
into the production process for magnesum metal. Second, they claim, the source of the price quoteis
not clear because the Petitioners did not include the enquiry in their submission. Thus, the respondents
clam tha one cannot infer or deduce from the information provided whether the enquiry originated

from abroad, for export, or from a Famous Minerds & Chemicds Pvt. Ltd. (“FMC”) affiliate. The
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respondents dso claim that the currency of the quote is not indicated on the quote, the Sze is specified
as 240 or 300 mesh, and the quantity is limited to 40 kg. to 50 kg, whereas RSM aone uses 100,000
MT of block dolomite ayear. Asaresult, they claim, the FMC quote represents dolomite for avery
specidized gpplication rather than the materia they use to produce magnesum metal. The respondents
claim, the surrogate vaues they provided in their September 7, 2004, submission represent the latest,
best available domestic pricesin India They daim that these prices, which range from $4.74/MT to
$8.52/MT, were based on quantities of 3,800 MT to 3.3 million tons of dolomite. Thus, the
respondents argue, because their surrogate vaues are based on relaively large quantities of dolomite,

they are more representative and reliable than the Petitioners FMC price quote.

Furthermore, the respondents also argue that the Petitioners based their surrogate value for
dolomite on the unit vaues for dolomite recorded in HTS 2518.10 of the Indian tariff schedule. They
contend that this category, which is entitled “{ d} olomite, whether or not cacinated or sintered,”
includes cacined dolomite whereas they reported their respective factors of productions for calcinating
dolomite asthe first step of the production process. Further, the respondents claim, HTS 2518.10isa
basket category that includes powdered and other forms of dolomite, such as ornamenta and structura
gone. Further, the respondents argue that the Indian vaue reflects only 157 tons of imported dolomite

compared to the Indian prices based on 3.3 million tons of domestically-produced dolomite.

The respondents disagree with the Petitioners  claim in their November 22, 2004, surrogate-

vaue submission that the Indian import satistics are not aberrationa because smilar values exist for
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importsinto the PRC. They contend that the comparison is not vaid because the PRC and India may
import the same quality or processed form of dolomite that does not represent block dolomite for
industrid use. Further, the respondents argue, because the PRC import dtatistics reflect a quantity of
455 MT of dolomite compared to India s 3.3 million tons of domestic production, the PRC import
datistics are dso too small to be representative. The respondents argue that, because the Petitioners

submitted thisinformation after the verifications in the PRC, such information could not be verified.

Findly, the respondents argue that, athough the Department does not consider Russiato be a
surrogate country for the PRC in thisinvestigation, the Department can compare the Russian import
vaues for this dolomite basket tariff category with the actud prices paid by the Russian magnesum
dloy producersfor block dolomite, using information placed on the record in the concurrent
investigation of magnesum from Russa. The respondents argue that this comparison will demondtrate
that the value for dolomite is a basket category and vaues are not representative of the actua dolomite

which they used.

The Petitioners argue that the Department has a consstent preference for relying on the officid
import gatigtics for raw-materiad surrogate vaues and assert that they have provided substantia import
datigtics to vaue dolomite. They claim that the respondents have not made a compelling argument for
the Department to use other sources and maintain that the respondents bear the burden of showing that
WTA data are aberrational or distortive. The Petitioners state that the respondents’ argument that HTS

2518.10.00 includes powdered dolomite is mideading because, athough the respondents describe the
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HTS category as“Dolomite, whether or not or sintered,” the HTS actudly defines the category as
“Dolomite not calcined or Sintered.” The Petitioners maintain that this HTS category matches the

dolomite the respondents use in the production of subject merchandise, based on their response.

Further, the Petitioners Sate that their FMC price quote is an appropriate benchmark or
dternative surrogate value. They argue that the mere fact that the price quote does not Sate its
currency smply meansthat it is a domestic price quote and they maintain that dolomite sold from a
warehousein Indiaisinvoiced in Indian rupees. Furthermore, the Petitioners contend that the
references to 40 and 50 kilograms on the price quote refer to the size of bags used to hold the
powdered dolomite, not the total volume of the price quote. The Petitioners dso argue that the
respondents did not report the type and grade of dolomite they used as an input in their suppliers
production process. Therefore, if the respondents use block dolomite, it is unclear whether they
reported the materid, labor, and energy necessary to transform block dolomite into powdered dolomite
which, the Petitioners contend, is another reason not to employ an intermediate-input methodol ogy.
The Petitioners date that the Department, if it adopts such a methodology, should use the FMC price

quote to value the dolomite.

The Petitioners also state that 455 M T imported during the POI and an additional 555 M T
imported immediately after the POI do not support the claim by the respondents of aberrationd or de
minimis quantities. Additionally, the Petitioners State that, because the respondents did not report any

market-economy purchases of dolomite, the Department cannot use such purchases to value dolomite.
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They contend further that the Department should not use proprietary data regarding prices paid by
Russian magnesium dloy producersin this investigation smply because Russan magnesum dloy

producers are subject to a concurrent investigation.

Finaly, the Petitioners contend that the Department should reject the respondents dternative

dolomite prices. They arguethat, in Find Determination of Sdlesat Less Than Fair Vaue: Barium

Carbonate from the People’ s Republic of China, 68 FR 46577 (August 6, 2003) (“Barium

Carbonate’), and accompanying Issues and Decision Memorandum, a& Comment 1C, the Department

considered and regjected the data sources which the respondents suggest for thisinvestigation.

Department’s position: In vauing factors-of-production information, section 773(c)(1) of the Act
directs the Department to use “the best available information” from the appropriate market-economy
country. In choosing the most appropriate surrogate value, the Department considers severa factors,

including the qudity, specificity, and contemporaneity of the data. See Final Results of the New

Shipper Review of the Antidumping Duty Order on Honey from the People’ s Republic of China, 68 FR

62053 (October 31, 2003), and the accompanying Issues and Decision Memorandum at Comment 2
(“Honey”). Asexplained in Honey, the Department prefers, whenever possible, to use country-wide
data and only to resort to company-specific information when country-wide data are not available. In

addition, the Department prefersto rely on publicly available data. See Freshwater Crawfish Tail Meat

from the People' s Republic of China. Find Reaults of the Antidumping Duty Administrative Review

and New Shipper Reviews, and Fina Patia Rescisson of Antidumping Duty Administrative Review,
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66 FR 20634 (April 24, 2001), and the accompanying Issues and Decison Memorandum a Comment

2.

Generdly, when considering “price quotes,” the Department prefers to use apublicly available
price that reflects numerous transactions between many buyers and sellers because the experience of a
single producer is less representative of the cost of an input in a surrogate country. See Stedl Concrete

Reinforcing Bars from the People s Republic of China: Find Determination of Sales a Less than Fair

Vdue, 66 FR 33522 (June 22, 2001), and the accompanying Issues and Decision Memorandum at

Comment 5.

In the Preliminary Determination, we vaued dolomite usng Indian import satistics under HTS

category 2518.10. Inthefind determination of this investigation, we have aso vaued dolomite using
Indian import gatistics. Thisissueisonly gpplicable to our caculation of magnesum for Guoli, a
supplier of Tianjin. Wefind that the Indian import satistics present the best available surrogete vaue
because the vaue is publicly available, product-specific, tax-exclusive, contemporaneous, and

representative of dolomite. The actud title of dolomiteis “Dolomite not calcined or Sintered.”

The respondents have not provided a compelling argument for using dternative sources.  Firs,
the respondents did not place information on the record describing the technical specifications of the
type of dolomite that they used to produce the subject merchandise. See RSM’ s June 21, 2004,
response a 8 and Tianjin's June 21, 2004, response a exhibit D2-1. Therefore, we have no basison
which to evauate the respondents claim that HTS 2518.10, which we used as the source of the
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surrogate vaue in the Preliminary Determination, included merchandise that was not smilar to the

merchandise they used to produce the subject merchandise. Second, their September 13, 2004, joint

response provided a surrogate value for dolomite using HTS category 2518.10.

Additiondly, we are unable to use the information the respondents provided in their December
2, 2004, surrogate-va ue submission because they did not include a narrative explaining how the
Department should use the information they provided in thirteen exhibits in the calculation of a surrogate
vaue. Six of these exhibits concern the vauation of dolomite. Exhibits 1, 7, and 8 provide Satistics
from various agencies of the government of India showing the vaue of dolomite and other mineras.
None of the exhibits identifies whether the information represents regiona or country wide values, how
the reported information was obtained, or whether the vaues represent sales values or the cost of
producing the merchandise. Although there is insufficient information to conclude that any of these

exhibits represent the same sources we considered and disregarded in Barium Carbonate, we find that

we cannot use them for the purposes of determining the surrogete vaue of dolomite in thisinvestigation

for the same reasons.

Finaly, the respondents December 2, 2004, joint surrogate-value submission also contains two
exhibits which present a surrogete va ue based on a price quote. Exhibit 4 provides a portion of the
Department’ s memorandum to the file from The Team through Shawn Thompson, Program Manager,

AD/CVD Enforcement Group |, Office 2, Granular Pure Magnesum from the Peopl€' s Republic of

China (PRC), Prdiminary Determination Factors Vauation Memorandum, dated April 23, 2001
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(“Granular Magnesum”). In that memorandum, the Department explained that it used an October

2000 price obtained from Tata Internationd Limited (“Tata’), an Indian producer of ferro-adloys, asthe
basis of a surrogate value. Exhibit 9 provides a price quote through the e-mail correspondence of
counsel for the respondents and Mr. A C Bose, Advisor (Regulatory Affairs) at Tata. An examination
of the record reveals that, in each instance, the information the respondents provided does not identify
the technica specification of the merchandise, the quantity upon which the price quote was based, or
whether the price includes freight or other fees. Also, the price quote from Tata does not identify the
basis upon which the quote was made or whether the priceis publicly available or whether it represents
price-list prices, hitorical prices granted, prices offered, or an average of prices during the two-year
time period for which the prices were in effect. The price quote the Department used in Granular

Magnesium aso does not identify the quaity or specificity of the data.

Therefore, for the foregoing reasons, we have used the import gatistics in the WTA for the
purposes of determining the surrogate vaue of dolomite in the calculation of norma vaue in the find

determination.

Comment 10: Ferroslicon, No. 2 Flux, Fluorite Powder, Magnesum and Barium Chlorides,

Bituminous Coal

The respondents State that the Department should use the Metd Bulletin's POI average Indian
ferrosilicon price of $0.62/kg or the price they offered in their November 22, 2004, surrogate-value
submission to vaue ferrosilicon. Alternatively, the respondents argue that the Department could use the
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Sted Authority of IndiaLtd (“SAIL") price they provided in their September 7, 2004, submission to

vaue farrodlicon for the find determination.

The respondents refer to their September 14, 2004, submission in which, a exhibit 11, they
indicated that No. 2 flux consists of 0.46 kg of magnesium chloride, 0.49 kg of potassum chloride, and

0.08 kg of barium chloride.

The respondents claim that they have certified that the fluorite powder they used to produce the
subject merchandise consists of 97 percent calcium fluorite and, thus, should be classified under HTS
2529.21.00 with the description of “Fuorgpar Cntng by Wt Less Than 97 Percent” rather than

2529.22.00 which the Department used in the Prdiminary Determination

As for magnesium and barium chlorides, the respondents state that the Department should use

the Chemica Weekly prices of $140 and $440, respectively, included in their September 7, 2004,

submisson. Also, they argue, they use bituminous cod in the production of magnesium and not steam

cod which the Department used for vauation purposes in the Preliminary Determination While

agreeing with the subgtitution of bituminous cod vaue with sleam cod vaue, the respondents argue that
the Department has used asteam cod price from the International Energy Agency (“IEA”) (i.e., “Steam
Cod for Industry”) and the Department should use the IEA “Steam Cod for Industry” priceinitsfina

determination, citing Preiminary Determingtions of Sdles at Less Than Fair Vadue, Affirmative

Preiminary Determination of Critica Circumstances and Posponement of Fina Determination for

Certain Tissue Paper Products, 69 FR 56407 (September 21, 2004).
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With respect to ferrosilicon, the Petitioners argue that the respondents have not provided any
compelling evidence as to why the Department should not use the WTA data. According to the
Petitioners, the Metd Bulletin data appears to reflect import prices without any reference to a source
while WTA data shows that Indiaimports ferrosilicon from avariety of countries and that the largest
import source isthe PRC. The Petitioners state thet, if the Metd Bulletin data reflect import prices,
they are likdly to be substantidly influenced by the value of imports from the PRC or other NME

countries and should not be used, particularly when rigble WTA data are reedily available,

The Petitioners dso argue that the respondents do not provide any lega authority or factua
bases for their assertion that SAIL data is more representative than the WTA data the Department used

in the Prliminary Determination  They maintain that the SAIL data share the same shortcomings the

Department identified in Granular Magnesum, a Comment 6, where the Department found the SAIL

datalacked “ any details about whether the inputs were bought domestically or imported, “and found it
impossible to determine “from which countries the inputs may have been imported.” In addition, the
Petitioners contend, the SAIL data precedes the POI and are not contemporaneous. The Petitioners

argue that the Department should ignore the SAIL-based vaue and rely on the WTA data.

The Petitioners claim that the respondents did not provide surrogate-vaue information or an
HTS classfication for No. 2 flux anywhere on the record. Therefore, the Petitioners contend that the
Department should continue to vaue No. 2 flux based on the WTA datafor HTS subheading

2827.31.00.
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The Petitioners argue that the respondents have shown no reason that the Department should
consider WTA datato be aberrationa and that they have no explanation as to why the Chemica
Weekly prices would be more appropriate with respect to chlorides. The Petitioners argue that HTS

2827.31.00, which the Department used in the Prdiminary Determination, covers “chlorides of

magnesum,” including magnesium chloride.

The Petitioners rgect the respondents argument to substitute bituminous cod for steam cod
when vauing cod for the fina determination due to the high surrogete va ue because they do not
provide an explanation why the price for bituminous cod priceis more accurate. The Petitioners clam

that the WTA data the Department used in the Preiminary Determinationis superior to the

respondents |EA data because it is contemporaneous with the POl and should not be rejected based

on the respondents high-price alegation.

Department’s position: With respect to ferroslicon, we have determined to use WTA data for
vauation purposes for the find determination. While the respondents have provided a price from Metal
Bulletin for ferroslicon, it is not clear whether the price from this publication is an internd or domestic
Indian price because the respondents did not provide a clear explanation in their submission asto the

source.

Additionaly, we have determined not to use the ferrosilicon price from SAIL that the
respondents have offered as an aternative to Med Bulldin because the SAIL priceis not
contemporaneous with the POI.
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We have continued to vaue No. 2 flux using the same surrogate value as we used for the

Preliminary Determination because the respondents did not provide an dternative value.

Additiondly, the RSM companies describe RSM'’ s fluorite powder as containing less than 97
percent calcium and, thus, attribute it to HTS number 2529.22.00. The vauation of RSM’ s fluorite
powder is unnecessary due to our decision to gpply to RSM in the find determination. Tianjin did not
provide any data to Sate the type of fluorite powder it used. Thus, for thefind determination, we have

continued to use WTA datain vauing fluorite powder for Tianjin.

Because only RSM used chloridesin its production of subject merchandise and we have
determined to apply totad AFA to RSM for the find determination, it is unnecessary to address the issue

of vauation of magnesium and barium chloride.

Comment 11: Electricity and ChemicalgGases

The respondents urge the Department to use the surrogate vaues for eectricity they provided in

their September 7, 2004, and November 22, 2004, submissions.

They dso argue that sulfur dioxide, nitrogen, and argon gases assst the manufacturing process
of magnesium but do not enter the end product physically and, thus, consider them to be part of factory

overhead, citing Final Determination of Sdlesat Less Than Fair Vaue: Brake Drums and Brake Rotors

from the People’s Republic of China, 62 FR 9154, 9160 (February 28, 1997). The respondents argue

further that the use of HTS 2804.30 of the Indian tariff schedule which the Petitioners suggest to vaue
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nitrogen gas is erroneous because it covers al nitrogen gas rather than just standard industria gas which

the respondents. The respondents claim that the Department should regject the use of nitrogen and

argon import prices and use Indian nitrogen and argon gas price quotes.

The respondents claim that the Department should use the import data for sulfur dioxide they
submitted on September 7, 2004, rather than WTA data. Findly, the respondents contend, the

Depatment should use the Indian sulfuric-acid prices from Chemica Weekly which they submitted on

September 7, 2004.

Citing the respondents September 7, 2004, submission, the Petitioners argue that the
respondents provided no support for their assertion that the IEA data with respect to eectricity are not
representative. The Petitioners ate that the Department should continue to use the 2003 1EA report

for cdculating the surrogate value for dectricity for the fina determination.

The Petitioners claim that the respondents’ rationade for not using nitrogen and argon gasesis
not correct. Citing the respondents November 22, 2004, submission, the Petitioners claim that the

respondents argued that these gases were not used in Granular Magnesum. The Petitioners argue that

the Department did not use the values in that case because nitrogen and argon gases were never

identified as factors of production.

The Petitioners clam that the RSV companies and Tianjin’s reference to their September 7,

2004, surrogate-vaue submission for corrected use of sulfur dioxideisnot clear. The Petitionersclam
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that the respondents agreed in their September 7, 2004, joint submission to the use of officia Indian
import datistics as a rdliable source for sulfur dioxide surrogete vaues. With regard to sulfuric acid, the
Petitioners contend, the RSM companies and Tianjin's assertion that the Department should use prices

reported in Chemica Weekly rather than officia Indian Satisticsisingppropriate. The Petitioners

remark that the respondents do not offer any reasoning why the Department should use Chemical
Weekly data. Further, the Petitioners assert that the respondents data do not indicate whether the
price reflects import or domestic prices.  The Petitioners argue that the Department should not use
Indian import prices because imports from the PRC represent the largest volume of imported sulfuric

acid in India.

Department’s position: We have determined that for electricity it is gppropriate to use the IEA

surrogate-value data as we did for the Prliminary Determination We find that the respondents did not

explain sufficiently how they derived their proposed surrogate vaue in their September 7, 2004,

submission and the |IEA data represent the best available information.

We have dso determined that the RSM companies and Tianjin’s reference to Granular
Magnesium isincorrect because in that case we did not value nitrogen or argon. Because only RSM
used these gasesin its production of magnesium and we have not calculated a margin for RSM because

we have gpplied facts available, thisissue is moot.

For the find determination, we have continued to vaue sulfur dioxide for Tianjin usng WTA
data because respondents provided no record evidence indicating why we should make a change.
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With respect to sulfuric acid, we have continued to use the value we used in the Prdiminary

Determination because Indian import statistics are contemporaneous with the POI and the Respondents

did not provide any rationde for usng Chemica Weekly instead of the WTA.

Comment 12: Useof Zinc Financial Statements Instead of Aluminum for Deter mination of the

Overhead Ratios

The respondents state that in the past the Department found zinc comparable to magnesum and
used zinc producers data over duminum producers for purpose of caculating surrogate financia ratios,

ating Fina Determination of Salesat Not Less Than Fair Vaue: Pure Magnesum from the Russian

Federation, 66 FR 49347 (September 27, 2001) (“Russan Magnesum”). They dam that magnesum

production is more comparable to that of zinc than auminum based on the production process. The
respondents aso sate that magnesium end-use is more comparable to zinc than aluminum because both
are used for die-cagting. The respondents contend further that the financid statements of Indian zinc
producers are usable, citing the Petitioners December 2, 2004, submission. The respondents argue
that the Petitioners seek to include more praofitable auminum companies which will leed to overstated
profits. According to the respondents, both of the zinc-producing companies in the Petitioners
December 2, 2004, submission reflect companies with viable operations and usable financia

Satements.

The respondents claim that the financid statements of the surrogate Indian duminum companies

indicate abnormally high overhead cogts and that fiscal year 2003-2004 was not consistent with the
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companies norma experience. The respondents state that Indian aluminum producers were
experiencing record high profit during atime of high factory overhead because they benefitted from the
Indian government’ s import protection. Therefore, the respondents contend, the Department should

not use the financid statements of the Indian duminum producers.

The Petitioners argue that, in Granular Magnesum, the Department reached its conclusion after

conddering the relative comparaility of magnesum to auminum, zinc, copper, and lead, and it found
that duminum is the most comparable to magnesum. The Petitioners refute further the respondents
argument that auminum and magnesum have different production methods (dectrolytic and thermal
processes, respectively). The Petitioners argue that zinc also has two processes (refining and
electrolytic) and it is not clear from the record whether Indian zinc producers use the refining or
electrolytic process. They dso date that the two zinc producers financid statements provided by the

respondents are “ Sick” companies and, citing Find Determination of Sdesat Less Than Fair Vdue:

Non-Mdlegble Cadt Iron Pipe Fittings from the People’ s Republic of China, 68 FR 7765 (February

18, 2003), and the accompanying Issues and Decison Memorandum a Comment 4, the Department

does not use such companiesin its caculations.

The Petitioners ate further that the respondents did not provide complete, audited financia
gtatements for the Indian zinc producers and that the financid statements they provided are not

contemporaneous with the POI.
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The Petitioners argue that the financid statements for Indian duminum producers are the
preferable source of data because they are contemporaneous and complete. According to the
Petitioners, the Department does not have a policy of rgecting the use of financia datafor companies
that are too profitable. The Petitioners claim that the article “ Aluminum prospects seem promising’
cited by the respondents emphasi zes positive devel opments for the Indian aluminum industry, including
the potentia growth in domestic consumption of duminum, strength of demand for the product, and low
costs of production. Further, the Petitioners state that import tariffs on duminum products are declining

which has a direct impact on profits.

Department’s position: In the Preiminary Determination, we determined aluminum to be the product

most comparable to magnesium for the purposes of determining surrogate financid ratios and used
Indian duminum producers financid statements to derive such raios. The Department aso found
auminum producers to be most comparable to magnesium producersin previous cases. See Russan
Magnesum & Comment 1. Additiondly, the Department has determined in apolicy bulletin “... that
‘comparable merchandise’ comprised magnesium and duminum because both are ‘light metals' in terms
of weight, are eectricity-intensive products, are produced using an electrolytic process, and share some
common end-uses.”  See Import Administration Bulletin No. 04.1 (March 1, 2004). Further, the
financia statements of the Indian zinc producers are not complete and audited financid statements, and

they are not contemporaneous with the POI. Therefore, for the final determination, we have continued
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to use the financia statements of the Indian duminum producers to caculate surrogete financid ratios

for the purpose of caculaing norma vaue.

Comment 13: Particle-board Pallets, Profit, and Marine I nsurance

The respondents state that the unit measure of the WTA price for paletsis pieces whereas the
unit measure of RSM’ s factors of production iskilograms. The respondents maintain that the
Department must convert the WTA price to kilograms before using it in the margin caculaions. The
respondents dso claim that they inflated the WTA price erroneoudy by afactor of 100 in their

September 7, 2004, surrogate-va ue submission.

With respect to profit, the respondents argue that in the Prdiminary Determination the

Department calculated the surrogate profit rate correctly as a percentage of the total cost of
manufacturing plus SG& A expensesin its calculation of norma vaue. The respondents argue that the
Department overgtated the profit in one part of its calculations by neglecting to include the SG& A
component of the equation. The respondents state that the calculation of the profit rate as a percentage
of the total cost of manufacturing plus SG& A is along-standing Department practice which the

Department did not apply in the Prdiminary Determination

The respondents aso argue that the marine insurance rate the Department used in the

Prdiminary Determination is not representative of Indiaand not consistent with the Department’ s past

findings with regard to marine insurance. The Petitioners argue that the respondents provided no
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reason why the marine insurance rate the Department used is not representative. They dtate that the

rate the respondents suggest is based on June 1998 marine insurance data which is not

contemporaneous with the POI.

Department’s position: As particle-board pallets were not part of Tianjin’'s factors of production,
and we have determined to apply facts available to RSM, it is unnecessary to address the conversion

factor for particle-board pallets.

We agree with the respondents that we need to correct the calculation of the surrogate profit
rate to ensure that the profit represents a percentage of TCOM, SG& A, and interest expense.
Therefore, for the find determination, we have reca culated the profit, accordingly. See Tianjin Find

Andyss Memorandum, at 1.

The respondents have not provided record evidence indicating that the marine-insurance rate

we used in our Preiminary Determingtionis flawed. Therefore, we will make no changes to our

caculations for the fina determination.

| ssues with Respect to Tianjin

Comment 14: Valuation of Pure Magnesium for Yinguang

The Petitioners dam that Tianjin’s five unaffiliated suppliers purchased pure magnesum from

affiliated or non-affiliated NME suppliers. Specificaly, they contend, Tianyuan Mingiang Magnesum
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Alloy Ltd., Shanxi Province Wenxi County Shengyu Light Alloy Products Co., Ltd., Hebi Cod
Industry (Group) Corporation Limited Fuda Magnesium Factory, and Y inguang purchased, rather than
produced, dl of the pure magnesium they consumed in the production of the subject merchandise.
Additionaly, the Petitioners contend, the record is not clear whether Guoli purchased or produced pure

magnesium used to produce the subject merchandise.

The Petitioners recognize that Tianjin reported Yinguang's portion of saf-produced pure
magnesium at the Y angyu magnesium workshop (“Y angyu”) which was consumed in the production of
subject merchandise. They argue that Y angyu is effectively an affiliated supplier of pure magnesum
because the relationship between Yangyu and Yinguang is Smilar to the rdationship between Yinguang
and Wenxi County Y inguang Zhengfan Magnesium Co., Ltd. (“Zhengfan”), and Wenxi County
Yinguang Huasheng Magnesium Industry Co., Ltd. (“Huasheng”), two of Yinguang's affiliated
producers of pure magnesum whose financia statements like those of Yinguang and Yangyu are
consolidated with the Yinguang Group. The Petitioners contend that Yinguang reported thet it
purchased pure magnesium from Zhengfan and Huasheng which are located separately and not

integrated with the aloying process.

The Petitioners sate that a its verification of Y angyu the Department found that Y angyu was
located in another town in Shanxi province. They date that the Department learned at verification that
Yinguang and Y angyu have separate financid statements and are not consolidated with each other but

rather with Shanxi Wenxi Magnesium Industry (Group) Co., Ltd. Further, the Petitioners argue,
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Yinguang' s two other affiliated suppliers o prepare separate financia satementsthat are
consolidated with the Yinguang Group. Thus, they claim, Yinguang treets annud financid reporting of

Huasheng and Zhengfan in the same manner as Y angyul.

The Petitioners clam that a the verification the Department examined Yinguang's purchases of
pure magnesum during December 2003 and traced such purchases from Yinguang's materid activity
book to the voucher for magnesium purchases, thereby establishing that Yangyu is an affiliated supplier
rather than an integrated part of Yinguang. Furthermore, the Petitioners argue that Y inguang misstated
its claim with respect to the production of pure magnesium and its clam that Y angyu is aworkshop for
Yinguang. Thus, they argue, for the find determination the Department should assign a surrogate value

to dl pure magnesium consumed by Yinguang in the production of the subject merchandise.

The Petitioners argue further that the data collected by the Department at the Yinguang
verification isnot identical to datain Tianjin' s factors of production response. They dtate that the chart
Yinguang provided comparing the factor-consumption rates from the verification exhibits with those
reported in the questionnaire response shows that the consumption data are very smilar to each other
and contend that the Department must correct Tianjin’simproper factors for pure magnesium with
respect to Yinguang. The Petitioners argue that the Department should use the factor-consumption

rates from the verification exhibits to cdculate norma vaue for Tianjin for the find determination.

The Petitioners maintain that the Department has the gppropriate information available to
caculate normad vaue for Guoli using the surrogate value for pure magnesium rather than using Guoli’s
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upstream inputs. They contend that, because factors of production datais available for both Yinguang
and Guoali, the Department should calculate norma va ue based on the quantity of pure magnesum and
other inputs consumed as Tianjin reported in the factors of production responses described in the

Department’ s verification report and verification report.

Tianjin damsthat Yinguang's aloying workshop and Y angyu’ s Magnesum Workshop are the
same company. It states that the two workshops share the same business license, indicating that they
areonelegd entity. Also, Tianjin argues that a single company can have separate cost or profit centers
and financid statements. Tianjin maintains that a single entity may have “ purchases’ between its

separate cost centers solely for accounting and management purposes.

Department’s position: We have determined that the use of a factors-of-production andysisis
ingppropriate to value Yinguang's purchases of pure magnesium from Y angyu because, dthough
affiliated, the Y angyu magnesium workshop is a separate entity from Yinguang Metd’ s dloying

workshop.

According to 19 CFR. 351.408(a) and section 773 of the Act, the Department will calculate
norma vaue by valuing NME producers factors of production. For purposes of the fina
determination, we consder Yinguang, the producer of subject merchandise (magnesum metd), to be a
purchaser of pure magnesium and, thus, not afully integrated producer of subject merchandise for the
fallowing reasons. (1) Yinguang's suppliers financid statements are not consolidated with Yinguang;
(2) no supplier of pure magnesium isintegrated with Yinguang; (3) Yinguang purchases dl of its supply
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of pure magnesum. We find that the use of an “inputs-to-inputs’ andysis is inappropriate because the
record shows that these two entities are separate entities and do not condtitute a fully integrated

producer.

Inthis case, Yangyu'sfinancia statements are not consolidated with those of the Yinguang
aloying workshop. See Trandation of Financid Statements of Magnesium Workshop of Yinguang
Metd in October 12, 2004, third supplementa questionnaire response, at Exhibit S3 A2. Instead,
Yangyu'sfinancid statements are consolidated with Yinguang Group' sfinancid datementsin the same
manner as Yinguang' s two other affiliated suppliers of pure magnesum. All of Yangyu'sfinancid
gtatements are prepared by Shanxi Yinguang Product Co., Ltd., Magnesium Workshop without any
indication of consolidation with Yinguang Metd. Furthermore, only at the verification of Yinguang's
aloying workshop did the Department discover that Yangyu islocated at alocation different from that
reported previoudy. See Memorandum to the file from Laurd LaCivita, Senior Case Andy<, and Lilit
Astvatsatrian, Case Anadyst, through Robert Bolling, Program Manager, NME/China Unit, Office 8,

Verification of the Factors of Production Reported by Shanxi Wenxi Yinguang Magnesium Industry

Group in the Antidumping Duty Investigation of Magnesum Meta from the People s Republic of China

(“Yinguang Verification Report” Summary of findings, page 1. At verification, we discovered that the

actud digance from Yinguang to Yangyu is sgnificantly different from the distance Tianjin reported in
its June 21, 2004, submission. At verification we examined two different sets of records of raw

materias and labor for Yinguang and Yangyu. See verification exhibits 11-13. The record indicates
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that Yinguang purchases pure magnesium from Y angyu asit would from any affiliated or unaffiliated

party. See Yinguang Veification Report, at 9-10. Asaresult, we agree with the Petitioners that

Yinguang and Yangyu are separae, abeit affiliated, entities. Consstent with our practice concerning
the use of an inputs-to-inputs analyss, for the final determination, we have assgned a surrogate value to

pure magnesium consumed by Yinguang. See Tianjin Find Andyss Memorandum at 2.

Comment 15: Yinguang's Consumption Rate for Dolomite

The Petitioners clam that the Department’ s verification report revea s that the Department was
unable to verify the consumption rate for dolomite a Yinguang. Specificaly, they contend, the report
shows that Y angyu had no records for dolomite production and, thus, Y angyu could not report the
quantity of dolomite required for the production of pure magnesum accurately. Therefore, the

Petitioners argue, the consumption rate Tianjin reported for dolomite is unverified.

Tianjin disagrees with the Petitioners claim that Yinguang does not have the inventory records
to determine dolomite consumption. Tianjin contends that verification exhibits 11G and 11H provide
the accounting ledgers for withdrawals of dolomite for consumption. It asserts that these accounting
ledgers served as the basis for its reported dolomite information. Therefore, Tianjin argues that the

Department was able to verify the reported consumption rate for dolomite.

Department’s Position: Because we have determined that Y angyu is Yinguang's affiliated supplier

for purposes of this investigation, we have based the vaue for pure magnesium on the surrogate-vaue
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information rather than on a vauation of the inputs used in the production of pure magnesum. See our

response to Comment 14. Therefore, it is not necessary to address Yinguang's consumption rate for

dolomite,

Comment 16: Supplier Distancefor Yangyu

Tianjin contends that Yinguang' s magnesium and aloying workshops conditute one single
factory. Therefore, it argues, the freight between them isincluded in factory overhead and the distance

between them is not a supplier distance to be reported by Yinguang.

The Petitioners did not comment on thisissue.

Department’s position: Wefind that Yinguang should have reported Yangyu's actua distanceto
Yinguang in its supplier distances exhibit. See our response to Comment 14. Yinguang verification
exhibit 8 and Revised Exhibit D8-3 of Tianjin's June 21, 2004, factors of production questionnaire
response lists the Y angyu magnesium workshop as a supplier of pure magnesium along with its other
two affiliated suppliers. Thisexhibit dso ligts actud transport distances for the two affiliated suppliers
but not the actud distance for the Y angyu magnesium workshop. Accordingly, for the find
determination we have used the actua supplier distance from Y angyu we obtained &t verification as part

of our cdculation of normd vaue. See Tianjin Find Andyss Memorandum, at 2-3.
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Comment 17: Valuation of Pure Magnesium for Guoli

The Petitioners contend that the Department did not verify Guoli’ s reported factors of
production and the record contains no corroborating evidence supporting Tianjin’s assertion that Guoli
produces pure magnesium. They claim that, pursuant to section 773 of the Act, the Department is
required to value only the materia inputs “introduced directly into the respondent’ s production process’
even if certain inputs are purchased from affiliates. They ate that the foregoing discussion made clear
that Yinguang did not produce the pure magnesium it required for production of the subject
merchandise provided to Tianjin. The Petitioners argue further that the only exception to this statutory
mandate is where a respondent produces upstream inputs itsdf. They argue that the Department should
ignore dl of Tianjin'sfactors of production for upstream inputs alegedly obtained from affiliated and

unaffiliated suppliers and instead calculate norma vaue by assigning surrogete vauesto pure-

magnesium inputs.

Tianjin did not comment on thisissue.

Department’s position: In the Priminary Determination, we included Guoli’ sinputs into the

production of pure magnesum in our caculaion of norma vaue. Exhibit D G of Tianjin's August 13,
2004, questionnaire response explains that Guoli has a magnesium workshop which produces pure
magnesium. Record evidence indicates that Guoli isafully integrated producer of subject merchandise
which produces pure magnesum. See Exhibit D G2-1 of Tianjin’s August 13, 2004, quetionnaire
response. Therefore, we have not assigned a surrogate value to pure magnesium produced in Guoli’s
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magnes um workshop. Rather, according to section 351.408(a) and section 773 of the Act, the
Department will caculate normal vaue by vauing NME producers factors of production. Because
record evidence indicates that Guoli produced pure magnesium during the POI, for the fina
determination we have gpplied an inputs-to-inputs methodology with regard to Guoli’ s factors of

production.
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RECOMMENDATION

Based on our anaysis of the comments received, we recommend adopting dl of the above
positions and adjusting al related margin caculations accordingly. If these recommendations are
accepted, we will publish the final determination of saes a less than fair vaue and the find welghted-

average dumping margins for dl investigated firmsin the Federal Regigter.

AGREE DISAGREE
Joseph A. Spetrini
Acting Assistant Secretary

for Import Adminigtration

Date
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